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TOPICAL INDEX. 


From July to December, 1915, inclusive. 


'. Control and Regulation in General. 


(2) Corporation which agreed to supply medical service and drugs, etc., 
to employer was not engaged in the insurance business. State 
ex rel, Fishback, Ins. Com’r vs. Universal Service Agency 
COD 6.0.0 05 -0:4:5i0 809 66 06.0 0.6'085.89.4 0.8916 1068590668068 eeecece 

(3) Provision permitting Superintendent of Insurance to refuse to issue 
new license is not unconstitutional. Restrictions imposed shall 
operate equally on all persons. Stern vs. Metropolitan Life Ins. 
a ES Ore re rere, PreK ee Tera To ree ee er ree re re rer 

Insurance business is ‘legitimate business, in which any citizen of good 
character has a constitutional right to engage without arbitrary 
restriction, and while Legislature may regulate the abuses of 
business, it cannot create a monopoly in such business or authorize 
a public official to arbitrarily give or withhold permission to 
pursue same. Stern vs. Metropolitan Life Ins. Co. (N. Y.).... 

(4) When writing insurance on a building situated within the fire limits 
of a city, the insurance company is bound by the laws and ordi- 
nances of the city, and such laws and ordinances should be 
consiaered as a part of the policy. In such cases any condition 
in the policy providing for the payment of a less sum than the 
amount of the insurance as written therein is void under the 
provisions of the valued policy law. Dinneen vs. American Ins. 
Co. (NOD) cccccvcsccvsescncces Ci CEMREOM ED OVA STKER ODE EERO OS 

Held, that part of section 3433, Rev. Laws 1910, “relating to the power 
of the Insurance Commissioner to term the company’s agent as 
unsuitable and that portion which states “he may likewise, for 
cause shown, refuse to license such agent’’—is in contravention 
of both the fourteenth amendment to the Federal Constitution 
and likewise of § 2, art. 2 of the Constitution of Oklahoma. 
Welch, Insurance Com’r, vs. Maryland Casualty Co. et al. (Okla.) 

Statute imposing penalty for rebate does not violate Const. art. 2, 
§ 11, requiring all penalties to be proportioned to the nature of 
the offense. People vs. American Life Ins. Co. (Ill.).........64- 

(7) Defendant is held to be a town and farmers’ mutual insurance com- 
pany within the statute and not subject to the 2 per cent tax 
on premiums therein provided, State vs. Minnesota Farmers’ 
PEGt. INS. CO. CREIBN,)  ccccvvveesccerrscronevesssevcsescenseses 

Tax applies to premiums paid to company outside state. Equitable 
Life Assurance Society of the U. S. vs. Commonwealth of Penn- 
SE SE ee eR SAD ee NORAD ORUEERARS HES TdT CA ER DEM OAR SOE benee 

Deduction of amount required “tor reserve funds, in ascertaining net in- 
come upon which an excise tax is to be paid. Insurance Co. of 
Prenat: eeetsen VR, Deecenen. CO, Bidiccrvrsccccscsscccsseeseness 

It will not be presumed that the Insurance Commissioner will seek to 
forfeit insured’s license to do business in the state on grounds 
eliminated from the statute. Standard Fire Ins. Ca vs. 
Fishback, Giate Ins. Coan’? CWE.) ccccccsdevesccsessosesesesas 

(8) Statute providing fire company shall give a bond to the state with 
sureties to be appointed by the auditor conditioned for prompt 
payment of claims, includes any valid contract of insurance 
issued on property situated within the state. Mass. Bonding & 
Ina. Co, Ve. Mome Lite & Ace. Co. 6t Ol. CAP.) .ccccccvceccccus 

(23) Statute does not apply to policies between individuals or ‘members of 
an association, and, in the absence of any provision to that effect, 
does not render unreported insurance void. Sales-Davis Co. vs. 
peendersen-reyad. Tambor Co: CAI) occccccvcccveversccescvesess 

(24) Statute prohibiting issuance of unauthorized policies does not “avoid 
contract of insurance made in another state on property situated 
in Arkansas. Mass. Bonding & Ins. Co. vs. Home Life & Acc. 
SE a's. 'o wk baka t 6 vee vs ee bs Wee eae a Stas RMN Oe eaAeS ae oe 

(26) While plaintiff might have a claim provable in liquidation in the courts 
of Pennsylvania, he had no right to sue thereon in New York, 
and thus create a preference for himself as creditor. After 
dissolution of a foreign insurance company, service of process on 
its former agents and service by publication against the corpora- 
tion is wholly void. arnens vs. American Union Fire Ins, Co. 
CN. Ze) cacccceses CROCUS EC FORS OCOD SCOneseoes cosecencs 

(30) Statute to penalize persons" who acted as insurance solicitors without 
licenses, who while acting in such capacity negotiated and con- 
cluded insurance contracts for compensation and information must 
contain an allegation to that effect. Bolen vs. State (Okla.)... 
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II, Insurance Companies. 


(A) 
(51) 


(A) 
(75) 


(76) 


(77) 


(82) 


(83) 


(84) 


STOCK COMPANIES, 


Held, that all such claimants were entitled to share in the distribution 
of assets; since the company’s going into liquidation and be- 
coming civilly dead, thereby becoming unable to perform its 
obligations, was a breach of its policies of insurance, working 
a waiver of the condition that it should be liable to claimants 
only for loss resulting from recovery of judgment, and relieving 
them of the obligation to comply with the other terms of the 
policy. Insolvency proceedings against liability company con- 
ferred right to defend suits brought against policyholder and so 
rendered legitimate claims against the insolvent company for 
attorney’s fees for services rendered after date of the order of 
liquidation. In re Empire State Surety Co.—-Hasbrouck, State 
Ins. Supt., vs. Buffalo Housewrecking & Salvage Co. et al. (N. Y.) 


Insurance Agents and Brokers. 


AGENCY FOR INSURER. 


Mere broker intrusted by insurer with delivery of a policy and col- 
lection of premium is agent of insurer for such purpose. Farber 
va. American Automobile Ine. Co. (MO) occ ccccccccccvccccscoces 

Held, sufficient to show that the person who solicited the application 
and gave the rebate was defendant’s agent. are vs. American 
Life Ins. Ce. (Ii. wccccccces netens ecossescocce 

Under the common law defendants “would be ‘entitled’ ‘to have the 
question of their agency submitted to the jury. Simons et al. 
ve... Vaushn & BISCKEWell CHE.) «co sicccivccscicwess ccccvscesace 

It sufficiently appeared that agent who countersigned policy was agent 
in some capacity. Funk vs. Anchor Fire Ins. Co. (Iowa).... 

Company cannot make its local agent the medium through which all 
the benefits of a policy flow from insured to it, and then deny 
that agent has authority to represent the company when the 
benefits of the insured are involved. Southern States Fire Ins. 
Co. Ve. Came. 66. OCP Paccceccavcsceccoasus 

On the facts stated, subagent became liable to agent. as for money re- 
ceived to his account, for the full amount of the agent’s pro- 
portion of the premiums on all policies sold by such subagent 
and confirmed and issued by the insurance company. Barnes 
Wik... REGRET) CRU «ccc era cerccccncédcnevnrtccabhescvenestaceece 

Agent’s duty to ascertain whether or not company was authorized to 
do business before he acted for it and was liable to insurer for 
amount of loss because of company’s insolvency. Simons et al. 
va Vaughn & Blackwell CUEY.) ..ccccsiccccccwccrtevecvcccsssesee 

In view of the construction placed on the contract by the conduct of 
the parties. and notwithstanding the fact that the word “pro- 
vided” ordinarily means “upon condition,” the contract did not 
make the agent personally liable for the unpaid premiums. 
Clausen vs. Title Guaranty & Surety Co. (N. Y.).......-seeeeees 

In an action by a company against its agent to recover amount which 
it had been compelled to pay on a policy issued by agent without 
authority, the plaintiff’s claim of attorney’s fees for defending the 
suit against it on its policy was properly stricken. Phcenix Ins. 
Co WE: BN CRE sci oh cbne ceed nese scans ecannsdwassacnenee 

An agent could recover the agreed commission for the application for 
insurance could be reformed so as to be made conditional on the 
issuance of an agency contract, so that insurer could not enforce 
acceptance of a policy without at the same time tendering an 
agency contract, and in that case the failure to obtain the policy- 
holder was due to the company’s own act. “nee Life Ins. Co. 
vs. Robertson (Ky.) .....e++e++ «oe 

Where broker delivered to the mortgagee “policies of fire * insurance 
covering the mortgaged premises and payable to mortgagee, 
without having been reimbursed for premiums paid by him on 
insured’s behalf, he waived his right to any lien on the policies 
therefor. Return to broker of policies for adjustment of loss did 
not revive his lien. if any. on the policies, or give him a right 
to retain, in lieu of premiums advanced, money collected by him 
on the policies. Rose vs. Schinasi. (N. Fede 4 gumkenae 

Solicitor and his surety liable for commission under ‘terms of contract. 
Van Arsdale-Osborne Brokerage Co. vs. Wilson et al. (Okla.). 

Though agency granted by a contract between a surety company and 
its general agent for a certain territory was stated to be ex- 
clusive, it did not entitle agent to recover commission from the 
company on bonds procured by other agents and executed and 
delivered in the territory of such agent. Clausen vs. Title 
Guaranty & Basste Ca. OC Wale cc cccccevntrevvcerssectesde 

The court did not err in finding for defendant on the agreed statement 
of facts. Deacon vs. Equitable Life Assur. Soc, (Ga.) 
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(87) 
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IV. 
(115) 
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(121) 
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Contracts of local agent are binding upon company if within apparent 
authority of agent. Rankin vs. Northern Assur. Co. of Mich. 
CRIB) once rcec whee Sb en es eereedeoehsreeeseerees bosesecccsocs 

Ordinarily a soliciting agent has no power to waive terms or pro- 
visions of policy. Phipps vs. Union Mut, Ins, Co. (Okla.)........ 

Evidence insufficient to show that surety company authorized execution 
of bond. Hooten et al. vs. State, for Use of Cross County et al. 
CRED. .6.a'0 5.60. 0:06:00 CEES CORSO SE Oa REED. 185 84 Ore SE SO eR DS PTET 

Where surety company as soon as it received information that its agent 
had attempted to issue an official bond without authority re- 
pudiated the act of the agents, there was no ratification. Hooten 
et al. vs. State, for Use of Cross County et al, (ArK.).......++6+ 

The knowledge of the local agents, who negotiated an insurance policy, 
is the knowledge of the company, notwithstanding a contrary 
provision in the application or policy. Schuler vs. Metropolitan 
Life Ing. Co. (MO.)..ccccccccccscccccecccsccccccccsvoceesscseces 

AGENCY FOR APPLICANT OR INSURED. 


Statute defining an insurance broker does not necessarily render him 
an agent of insured in every transaction and the buyer was not 
bound by representations made by broker. Farber vs. American 
Automobile INS. CO. (MO) ccccecvcccccerecvccccevccncscecccsos 

That a policy in an insolvent company did not expire until three 
, months after the destruction of the property by fire, did not re- 
lieve the broker from lability for loss sustained. The damages 
recoverable by the insured were to be diminished by the amount 
of the unpaid premiums thereon, or the cost of the insurance. 
(For former opinion, see 172 S. W. 1100.) Diamond vs. Duncan 
CTO) veces eee seess ccc ensretvenevesessseses CORE eRe PARSER Sens 


Insurable Interest. 


An equitable title as well as a legal title is the subject of insurance. 
Scott vs. Liverpool & London & Globe Ins. Co. (S. C.)............ 
Husband had insurable interest in homestead though the title was in 
the wife’s name. Funk vs. Anchor Fire Ins. Co. (lowa)........ 
Postmaster had insurable interest in government stamps, for which he 
is required to account, that he may recover on the policy for their 
loss. General Acc., Fire & Life Assur. Corp., Ltd., vs. Stratton 
CHET) 6 60.9 0:0.0:0.0:00.0:6b.0 05.56 5050000559000 0040 bbe Ke bes poenvcece 
Where insured executed a written assignment of policy after marriage 
to wife, reciting a consideration, the wife had insurable interest, 
which continued after decree of divorce, so as to entitle her to 
proceeds. Humphrey vs. Mutual Life Ins. Co. et al. (Wash.).. 
Failure to discover dishonesty of bonded officials is not excused by the 
fact that they conspired together to conceal their fraud. Larrabee 
ve. Tithe Guaranty & Gurety Co. (P&.)....cccccceccees soeeeens 


Vv. The Contract in General. 


(A) 
(124) 


(126) 


(129) 


(181) 


(132) 


NATURE, REQUISITES AND VALIDITY. 


The curbing or curbstone of a street is such a “portion of the road- 
bed” and such an “impediment consequent upon the condition 
thereof” as to preclude one whose automobile has been damaged 
by collision from recovery therefor. Gibson vs. Georgia Life Ins. 
a. <Any eer reer ey ORE oT ee eT ered oe ee ree rr eT 

Where application for bond was made through a resident agent of 
Massachusetts company and bond, prepared at the home office, 
was sent to agent with authority to deliver it to insured in 
Rhode Island, the contract was made in such state, and the 
Massachusetts statute affecting the bond was inadmissible. 
Grand Lodge, A. O. U. W., vs. Massachusetts Bonding & Ins. Co. 
Shs. Se: TN eeeheseFeake CASES a 4:50 60 EXE EAs DOSE COREA RE OSE HERRERO 

A fire contract, valid in the state where made, is valid in Arkansas, 
where the property covered is located. Massachusetts Bonding & 
Ins. Co. ve, Home Life & Acc. Co. et al. (APE). ccccccccccvcace 

Agent can bind the company with regard to matters within the limited 
and restricted scope of his authority. Phipps vs. Union Mut. 
ee ae rr ere Tr ree Terr Tr rrr 

A contract of insurance ‘may be in writing or may be verbal, or partly 
in writing and partly oral.”” Rankin vs. Northern Assur. Co. of 
BECO, CINOD) oc ccccccccesernsneccseereceercceesess eoccccccccce 

A “binder” is a verbal contract of ‘Insurance in praesenti, of which the 
insurance agent makes a memorandum, temporary in its nature, 
and intended to take the place of an ordinary policy till the 
same can be issued. The mere request of insured to insurance 
agents to keep him protected may authorize them, without notice 
to him, to cancel a binder in one company, and issue one in 
another company, if in so doing they are following the custom 
7 =; insurance offices. Norwich Union Fire Ins. Soc. vs. Dalton 
(TOX.) wccceces Code ereesecccncceeceeeocees 
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If a policy was delivered in New York and was a New York contract, 
fraudulent representations did not affect insurer’s liability where 
application or statements of insured were not attached to policy. 
Mees vs. Pittsburgh Life & Trust Co. (N. Y.).....-ccceeceecces 

In the absence of an agreement to the contrary, the delivery of a fire 
insurance policy to the local agent is ordinarily a delivery to the 
insured, and is sufficient to put the insurance into effect, though 
the agent retains possession of the policy. Farmers’ Mut. Ins. 
Ass’n of Ala. vs. Stewart et ux. (Ala.). ° eoeerasesseceaoee 

Where company employing agent to solicit applications for insurance 
transferred its business to another company after the issuance of 
policies on applications procured by the agent, but before they 
were offered for delivery to the applicants, the transfer operated 
as a nonperformance of the company, and justified a rejection by 
the applicants of the policies. Chicago Life Ins. Co. vs. a 


GREY. a ranean One rene ere dedas nen edanaee ware en cere 


Where insured has paid a small amount of the first premium on “the 
policy and has heen assured by defendant’s agent that the insur- 
ance was in force, which he believed, the company is liable upon 
the policy, although it has not been delivered, ULasch vs. New 
York Life Ins. Co. (N. Y.).cccccccccccccccvescccees éeveeinnne 

An insurance company may insert in its policy reasonable conditions 
as to the use of the property insured. Crowell vs. Maryland 
Motor Car Ins. Co. (N. C.).ccccccsccccecccccccoseseessecccsens 

In absence of fraud or mistake, an applicant who accepts or retains 
policy is bound by its terms, whether he reads it or not. Great 
Eastern Cas. Co. vs, Thomas (Tex.). eee recescnecceescocese 

Since insurance is “indemnity,” a contract for a fixed sum ‘(a “valued 
policy’’) would be illegal and wagering. Norwich Union Fire 
Ins. Soc. va. Bainbridge Grocery Co. (G@.).......ccccccccccess 

Where property is separated into distinct classes specifying amount 
upon each policy, such contract is severable into as many 
contracts as there are classes of property. Fager et al. vs. 
Commercial Union Assur. Co. (MO.)...ceeeeerecereeeceeereeees 

Held, that the agreements in the application were waived, and the con- 
tract of insurance was consummated so that the beneficiary could 
recover, though the policy was never delivered and the first pre- 
mium was not wholly paid, the term “waiver,” which is almost 
indistinguishable from estoppel in such cases, meaning a voluntary 
relinquishment of a right which might be enforced. Central Life 
Ins. Co. Va. Roberts (Ky.)...cccccccccescccccsce sevssvcvcccccce 

Right of insured to change her policy delivered to the trustee in bank- 
ruptcy, depended upon the facts as to whether the husband had, 
in addition to giving the wife the fruits of the main contract of in- 
surance, also given her the fruits of the ancillary contract to re- 
turn a part of the premiums paid on surrender of the policy. and 
the facts as to whose money paid the premiums, and the referee, 
in determining a controversy with respect to such surrender value, 
should have found such facts. In re Jamison Bros. & Co. (U. 8.). 

A court of equity may correct mistakes made in the terms of an insur- 
ance policy where the insured acts upon the superior judgment 
of the insurance agent, though the mistake to some extent is 
one of law. where the intention is to issue the policy in the name 
of the owners, whoever they may be. Southern States Fire Ins. 
Co. VO. Vana Of Gh (PIR) « ccccccvcccccoccccccccesteccescesess 

Plaintiff was not entitled to have the policy reformed to make the 
loss payable to him, the mistake not being mutual within the 
rules for reformation of instruments. Salomon vs. North British 
& Mercantile Ins. Co, of New York (N. Y.). ecnhe eee 

Policy will not be reformed to accord with alleged “actual intent of 
parties unless there was a mutual mistake or mistake on one 
side, coupled with a fraud on the other. Great Eastern Cas. Co. 
TE. TROND CRO co ccdccccosstceancdnceeasvs cede eeenadacennane 

There was a mere designation of bankrupt’s daughter as beneficiary 
and hence, as bankrupt could have changed beneficiary, his trustee 
and not the daughter was entitled to surrender value of such 
PGrey.. IE. TO BOGOMONGY CU. Pebcccaacaaccacuccesanccesineeveune 

Negligence of agent in writing policy, policy may be reformed. 
Phenix Ins. Co. of Brooklyn, N. Y., vs. Ceaphus (Okla.)...... 

Insurer’s act in sending insured an expiration notice soliciting a re- 
newal of the policy which insured presented to agent would com- 
plete an agreement for renewal of policy. American Can Co. 
vs. Agricultural Ins. Co. (Cal.) 


CONSTRUCTION AND OPERATION. 


The purpose of contracts of fidelity insurance to procure full indemnity 
should not be defeated, except by clear and unambiguous limita- 
tions, assented to by the parties, and all ambiguities of expression, 
as in other insurance contracts, are to be construed most 
ne * the assured. Dominion Trust Co. vs. National ponent 

o ¢ | er ° eccces 

That construction most favorable to insured. ‘will be given, but. in so 

doing the court must seek after and determine what obligations 
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the parties intended to assume, giving to the language used its 
usual significance. Riley vs. Interstate Business Men’s Accident 
Association (TOW) ..cccccccscccccccesecee Peer eee 
Where two clauses of a fire policy are so repugnant that they cannot 
stand together, the first governs. Laurenzi et al. vs. Atlas Ins. 
OE Es CIN ao 666.0 .6:8:0 0.9:9:0- 0.50 Kia Oe Ope 4 68. 0:0.9.6 6p oe: 8 60 8aEe 
Demurrer to petition properly sustained where beneficiary was over the 
age limit stipulated in policy; this is so regardless of the cause 
of death of beneficiary. Marbut vs. Empire Life Ins. Co. (Ga.).. 
Insurance contracts are governed by the same oo as contracts be- 
tween individuals. Royal Ins. Co., Ltd., kasaki (Tex.).. 
Clause that death shall result solely from accidental means shall be 
reasonably construed. An old man, large and heavy, and suffering 
from an incurable disease, slipped and death resulted and there 
was no evidence that the insurer was not fully aware of the 
physical condition of the assured. Insurer is not necessarily 
relieved from liability. Question of proximate cause is one of fact 
for determination by jury. Hall vs. General Accident Assur. Cor- 
poration, [Lstd. (GO) cccvccccscccescccsrscccvesecevvceresecece 
While policy is to be most strongly construed against the insurer a 
plain, easily understood clause cannot be disregarded. Interstate 
Business Men’s Accident Ass’n of Des Moines, lowa, vs. Atkinson. 
CEE) 0.0.00 64.6506 606 SOS KROHN OSES UO 5.06.HO 06 09.66.5600 2A Ee OHS 
It was a question for jury whether house burned was one covered by 
policy. Scott vs. Liverpool & London & Globe Ins. Co. (S. C.). 
Though ambiguous contract will always be construed in favor of in- 
sured, it should nevertheless be construed so as to give effect 
to the intention of the parties. Seay vs. Georgia Life Ins. Co. 
gi. ere rrrer kre rr eet eee er eee ee ee eh ee ee ee ee eee 
So far as forfeiture is concerned, contract of insurance must. be taken 
most strongly against insurer. Scott vs. Liverpool & London & 
eee es GS Bede 5 5.0055 0. C pis hob ks 26 ber 66 12 bd Ce EON anes 
Life policy negotiated within the state and with residents and 
citizens of the state delivered therein and the premiums collected 
therein, is to be treated as a contract subject to the laws of the 
state, though the insurance company is a foreign corporation. 
Schuler vs. Metropolitan Life Ins. Co. (MO0.) .....ceeeeeeeseees 
Statute of form for recovery of damages and attorney’s fees governs 
an action on contract made in foreign state. Travelers’ Ins. Co. 
ae, a Serr Tre Ree Te er Cre 
Insurance Law of New York does not regulate the form or legal effect 
of insurance policies delivered elsewhere. Mees vs. Pittsburgh 
Se a ED I, EE Reb ca Me rwinss vie venese.ONSE NONE Cdr RRR Oe 
Where policy refers to certain schedules on back of policy, such are 
warranties. Frankfort Marine, Acc. & Plate Glass Ins. Co. vs. 
California Artistic Metal &@ Wire Co. (Cal.)...ccccccccccnssvcccus 
Penalty for failure to comply with the statute excludes application and 
questions and answers from the insurance contract, notwith- 
standing it may be referred to in the policy as a part thereof. 
National Live Stock Ins. Co. vs. Gomillion (Tex.)..........eee00% 
When writing insurance on a building situated within the fire limits 
of a city, the insurance company sis bound by the laws and 
ordinances of the city, and such laws and ordinances should be 
—" as a part of the policy. Dinneen vs. American Ins. Co. 
GHOD.) ccccesccsccceccccvcvesesccesvcvesecores eoccee 
‘In view of the intricate and almost ‘unintelligible character of life in- 
surance company by-laws, such a company, which has expressly 
contracted, contrary to its by-laws, as to the extent of the insur- 
ance term, may not rely thereafter upon such by-laws to defeat re- 
covery. Clark vs. New York Life Ins. Co. (8S. C.).....ceeeecoee 
Where assured failed to keep a separate account of two classes of work- 
men and refused to exhibit its books, such conduct was a con- 
struction that policies covered all employees. Frankfort Marine, 
Acc. & Plate Glass Ins. Co. vs. California Artistic Metal & Wire 
— MS RPC ee eee TT EE OTT Tee CT TTT eT ere covce 
Manual! of classification. testified to by agent in use when. policy was 
written, properly edited. Green vs. National Casualty Co. (Wash.). 
Under a policy taken out by a father on the life of his minor son, 
payable to the “executors, administrators or assigns of the in- 
sured,” the son was the person insured and the beneficiary, with 
the right to custody of the policy in the father. Burke vs. 
Prudential Ins. Co. of American (Mage.) ..cccccceccccccccccccces 
An insurance policy should be interpreted by the rules which are 
applicable to other written contracts to ascertain and give effect 
to the intention of the parties. Crowell vs. Maryland Motor Car 
Bs Ee GAD eek e605 sicwioeies ov: 00 e500 .000 80 60h 00 nn 45000006506 
Where bonded officials conspired to commit embezzlement and notice was 
not given within the policy limit, it was error to submit case to 
the jury. Larrabee vs. Title Guaranty & Surety Co. (Pa.).... 
A fire policy on stock of bank furniture and fixtures, which exempted 
insurer from liability for loss of dies, implements, signs, store and 
office furniture, covers neither electrotype plates nor traveling 
salesman’s trunk. Agricultural Ins. Co. vs. Collins (Tex.)...... 
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Court rightly determined that certain policies not purporting to cover 
subsequent constructions covered property in process of construc- 
tion and that certain other policies did not cover such property. 
Northwestern Fuel Co. vs. Boston Ins. Co. et al. (Minn.)...... 716 

(165) Policy attached as valid insurance in the new location as soon as the 
property was removed there. Weston vs American Ins. Co. (Mo.). 345 
(175) Meaning of the clause relating to acceptance while in good health is 
that there should be no contract of insurance until and unless 
the policy is manually delivered to and accepted by the insured 
during his good health. Rushing et al. vs. Manhattan Life Ins. 
CO Ci Wad: saivcciacdlenensedean nese eas eceeceentendal eaneenuand - 578 

Where agents for several companies on notification canceled policy 
in one company and wrote a policy in another company, the 
second did not become effective where the original remained in 
force. Tacoma Lumber & Shingle Co. et al. vs. Firemans Fund 
ENG: CO. CUES) cicicecciccse ca vctscucncursksteetsneeseneseuns 626 

(177) The year during which company did not assume the risk of suicide by 
insured began to run from the date of the term insurance, not 
from date of policy. Krebs et al. vs. Philadelphia Life Ins. Co. ‘ 
CEO wisrevatadsd ed RORC RRR RCeAL EEE RE Dee Eo tewensehuctenesees 415 

(179%) Money loaned to insured constitutes ‘‘an indebtedness to the company 
against the policy,” as this phrase is used in the contract. 
Rustin ve. Adina Life Ine Ce. CHG) cicccsvcccvisecesccescces 434 


VI. Premiums, Dues and Assessments. 


(181) Mere failure of principals in the bond to formally notify the surety of 
its discharge is not sufficient basis for holding them liable for 
premiums subsequently accruing. Poe et al. vs. Cameron et al. 
i) Bee Cee Te Es ere ee Te Se Ce CT Tee Peer ee 400 
(183) Defendant properly required to pay a premium based on total com- 
pensation paid to both outside and inside employees, by its course 
of conduct. Frankfort Marine, Acc. & Plate Glass Ins. Co, 
vs. California Artistic Metal & Wire Co. (Cal.).....cecsccccccees 655 
(186) If agent has authority to collect first year’s premium and accepts part 
payment in cash and part by note and no objection is made on 
that ground when known by the company, such payment will 
be binding upon the company. Rankin vs. Northern Assur. Co. 
GE TENN. (CO ais kes Cem ed ee nee Ge eude tana cenaaa Mea eee 26 
On the facts stated, it was held that the contract for extension, being 
to extend the premiums, not the time of payment, for three 
months, the insured was entitled to his thirty days’ grace within 
which to make payment before the policies lapsed, since the 
“premium” is the consideration for an insurance, and what was 
extended was the effect of the consideration theretofore paid to 
sustain the policy during the time of extension. Martin vs. 
Mutual Life. tna. Ce..0f NH. Vi. CG occ ccacicsvicnseczes cebu nseewe 150 
Statue imposing penalty for vexatious delay in paying amount due 
under policy, applies to a policy of life insurance written and 
delivered in another state, where insured moved to Missouri, and 
he and beneficiary were living there at the time of his death. 
Martin vs. Mutual Life Ins. Co. of N. Y. (Mo.)..........4. seve 100 
Policy was not lapsed for the beneficiary was justified in believing that 
insurer would not insist on a forfeiture when its agent failed 
to appear and receive money at proper time. Boutin vs. 
emer, Cuemerey CO CORMM Es éociricanctidaduncvcapncacwenee es 541 
Agent of foreign insurer who solicited insurance as a side line on a 
mere commission basis, but who was authorized to extend credit, 
may bind insurers, General Acc., Fire & Life Assur. Corp. vs. 
DO CRED! Kak cee COR EREEKCORCERCERT OER ART eC ENEeaee Ce Cunaes 748 
(187) Note given in payment of premium on policy is not void and un- 
enforceable on the ground that the agent had not registered 
and paid the state his license tax. Loyd vs. Pollitt (Ga.)........ 700 
(188) It is not reversible error to direct a verdict, if no other finding than 
that directed can legally be reached. Lumber Ins. Co. of N. Y. 
We. TEOMGOTHON LONee CO. CRs) s ccic ccs cncnccntcnccdesevitecsces 632 
(193) Where certificate made payable to wife was not changed after wife was 
divorced and insured married again, second wife can question 
the right of the former wife to the fund. Knights of Maccabees 
Of URE WER. VE TROT. GE Bi: CRD ac cnccitedevecicciicecéar 287 
(198) Where school directors procure policies upon the lives of persons though 
there was no insurable interest, district could not recover from 
the insurer the amount of premium payments. Security Mut. 
EdzO 200. CO. WH LAO OC Ol. CAR Po ccciccccncs cedures Secedaesee 420 


VII. Assignment or Other Transfer of Policy. 


(203) Under an ordinary policy in which’ there is no reservation of the right 
to cut off or modify interest of beneficiary, insured is without 
power to transfer to any other person the interest of the bene- 
ficiary. Where life policy reserved the right to change beneficiary, 
the beneficiary had no vested right but only a mere expectancy. 
Mutual Benefit Life Ins. Co. vs. Swett et al. (U. S.)......0eeeee0- LL 
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(207) Assignment of policy accepted by insurer operates by way of novation 
to discharge the rights and obligations incident to the original 
parties, and by agreement of parties becomes new contract be- 
tween insurer and assignee. Swaine vs. Teutonia Fire Ins, Co. 
CRROS 5 5 ca cigc ph EA enis k WR SO CEESAESUSERESD DN ORSAUDS OHS ENS OLED S 709 
(210) Where husband reserved the right to change beneficiary, wife had 
mere expectancy only-by joining in assignment of policy, as 
security for husband’s indebtedness did not become a surety for 
him. Mutual Benefit Life Ins. Co. vs. Swett et al........++++e- Ll 
(211) Assignment filed with company, duplicate attached to policy and de- 
posited in safety deposit vault to which wife had access, was 80 
far in her control and possession as to constitute a valid and com- 
plete assignment and delivery thereof. Humphréy vs. Mutual 
Race Tee, CO. BE Bh, CORED 0:5 5550 ae tie 605 820.0 0:8 Or cere ve wrnee ee os 605 
(218) An assignment of a life insurance policy is different from a change of 
beneficiary. Mutual Benefit Life Ins. Co, vs. Swett et al. (U. S.). 111 
(215) Policy is not incident to the estate, and does not run with the land. 
Swaine ve. Teutonia Fire Ins. Co. (Mass.)...ccscscccccsescvevee 709 
(217) Where, after assignment of insurance policy to secure an indebtedness, 
insured wrote assignee relative to the disposition of the proceeds 
of the policy in case of his death, such letter, considered as an 
additional assignment was not ineffective as against the bene- 
ficiary. Mutual Benefit Life Ins. Co. vs. Swett et al. (U. S.).... 111 
(222) Where insured wrote assignee directing in case of his death to apply 
proceeds in payment of a $10,000 note and the balance to relieve 
an accommodation indorser from liability on another $6,000 note, 
such letter was sufficient authorization to assignee to assign an 
interest in the policy to the executors of the accommodation in- 
dorser who had been compelled to pay the note on which they 
were liable. Mutual Benefit Life Ins. Co. vs. Swett et al. (U. S.). 111 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


(226) Under the circumstances, cancellation could only be effected by special 
agreement with the association, but the association could not 
cancel the policy without giving the notice provided for. Farm- 
ers’ Mut. Ins. Ass’n of Ala. vs. Tankersley (Ala@.).........eeee0e8 629 

(229) Under the circumstances, cancellation could only be effected by ‘special 
agreement with the association, but the association could not 
cancel the policy without giving the notice provided for. Farm- 
ers’ Mut. Ins. Ass’n of Ala. vs. Tankersley (Al@.)......cceeeeeees 629 

Limit of general agents’ authority or instructions from company to 
them not made known to insured, could not govern. Notice of 
cancellation must be according to provisions of policy, peremp- 
tory, explicit, and unconditional. American Fidelity Co. vs. 

Dee ha, GEIS TT OG: CID. ok chile eck reese eee dne chess 542 

Fire policy cannot be canceled upon five days’ notice to agents of in- 
surer, particularly where such agents recognized their want of 
authority by attempting to notify assured. Tacoma Lumber & 
Shingle Co. et al. vs. Firemans Fund Ins. Co. (Wash.).......... 626 

Letter mailed to insured requesting either payment of premium or return 
of policy for cancellation, is not sufficient notice of cancellation, 
particularly where insurer’s agent thereafter accepted part of 
premium in cash and balance in note. General Acc., Fire & Life 
Assur. Corp. vs. Lee (Ky.) 748 

(238) Competent for defendant (appellant) to prove the facts mentioned and 
introduce receipt and memorandum, to show a cancellation of 
the policy before April 28d, in which event he would be dis- 
charged from payment of the note. Held, further, that in re- 
fusing this testimony the court committed reversible error. 
Pee TE. TROD BOGe FOE GO. (OMI) s cc ccccccsacececvesecscess 632 

(239) Right to change beneficiary does not include power to surrender and 
cancel without beneficiary’s consent. Roberts vs. Northwestern 
Nat. Life Ins. Co.—Northwestern Nat. Life Ins. Co. vs. Roberts. 
ot EE CTT RTE TET TTT TT CTT TCT TT ee 585 

(244) Contract repudiated. Insured entitled to recover his measure of 
damages. Premiums paid with interest, less any amount of 
payments which might have been made to him under the con- 
tract. American Nat. Ins. Co. vs. Wilson (Tex.)...... UR eeSEKE-S 209 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty or Condition. 

(A) GROUNDS IN GENERAL. 

(260) Statute providing that statements shall be representations and not 
warranties, applies to application for employees’ fidelity insur- 


ance. American Bonding Co. of Baltimore vs. Ballard County 
SPOS DEO: OF OL, CES De neiissesccccccsaceesacecesveste 247 


Statutes relating to standard provisions. as to representations and war- 


ranties apply to both domestic and foreign companies. Arnold 
We, Mew TOR TAS TAG CO., CHO) «cc cperscccccccovccnssoscces SB 
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Under Insurance Law neither fraud and misrepresentation nor col- 
lateral agreement that policy was not to take effect until first 
premium was paid during the good health of insurer, neither of 
which was indorsed on policy, could be set up as a defense. 
Archer vs. Equitable Life Assur. Society of the U. S. (N. Y.).. 

Whether the contract be fraternal or on a stipulated premium plan, a 
warranty requires literal compliance. Kribs vs. United Order 
of Foresters (Mo.).......... chde Ses sae gevacdesmes wees tcnkenes 

Statement that stock that earned from 25 to 30 per cent per ‘annum 
was not promissory in its nature. Liverpool & London & Globe 
(ae a ee ee Se ee. er ee eee 

Notwithstanding article 4951 the amending act of 1909 applied to 
policies issued thereafter, and, unless the misrepresentations 
were material, they would not avoid the policy. Guarantee Life 
Ine. Co. We. Bvert (TOR.) wccccccccccnccecevccccsscccsevesesces e 

Representation in burglary policy that “insured had never suffered a loss 
through burglary is not false, though a money order book had 
been previously lost or stolen. General Acc., Fire & Life Assur. 
Cara, Litt; VR Geeta Ce iene cd pe ede RK cacceeeeneneeanan 

A fidelity bond cannot be avoided because of falsity of representations 
in the application that at that time the cashier’s accounts were 
correct, where the cashier had so skillfully hidden his defalca- 
tion as to deceive expert examiners employed by the bank. 
American Bonding Co. of Baltimore vs. Ballard County Bank’s 
pi a RS Pe ree eer ere crm? rere ee 

Where insurer would have issued an indemnity policy and was not 
influenced by representations made, their falsity would not avoid 
the contract. Liverpool & London & Globe Ins. Co. vs. Lester 
eR Se er eee ee ee ee ree OT er ee ee 

Under statute providing that where a company fails to attach copy of 
policy it cannot take advantage of breach and policy was not 
avoided by misrepresentation. Arnold vs. New York Life Ins. 
Co. CTOMBD coc. c.oeetsnrudtcdenne eCekdenteeesariuteacaces ° 

Any statements made in good faith subsequent to policy cannot affect 
assured’s rights. Avtna Accident & Liability Co, vs. White et al. 
CRO)  wcidsu pe cticieccesrccusacdhecacenctaGcpeaturetiandsceceses 

False statement must have been made wilfully and with intent. to de- 
ceive. American Nat. Ins. Co. vs. Anderson et al. (Tex.).....+. 

Where agent fills out application, assured is not guilty of fraud and 
may recover. Simmons vs. National Live Stock Ins. Co. (Mich.). 

A “warrant)’’ must be strictly complied with, as distinguished from a 
“representation,” which is a statement incidental or collateral 
to the contract. Baltimore Life Ins. Co. vs. Floyd (Del.)...... 

Representation that insured was in sound condition and had not been 
disabled or received medical or surgical attention within the 
past five years was an affirmative warranty. Rathman vs. New 
Amaterdam Casualty Co. (MICH. cccccccccccsccedeccicccccesees 

While no particular form of words is necessary to constitute a war- 
ranty, yet, in view of the conflict between the policy and the 
application, representations as to immaterial matters would not 
be construed as warranties. Guarantee Life Ins. Co. vs. Evert 
CRAB). cca Ct AKC Ne cec cee eEs eet SOA oonereeteRewersekterewneednseee 

Statute relating to warranty does not impair the effect of a warranty 
pertaining to a fact material to the risk insured against unless 
otherwise concluded by some other statute. Farber vs. Ameri- 


can Automobile Ina. Co. (MO.) .ccccccccccccccccvescccccccesece 
Statement as to a material matter fraudulently made would be con- 
strued as a warrant. American Nat. Ins. Co. vs. Anderson 
Ot Bl. (TOR) wccccncccccccccevccsccsccecesccceseseesosscessseee 


A “warranty” must be literally true, whereas a “representation” need 
only be substantially true. Citizens’ Nat. Life Ins. Co. vs. 
Swords (MigS.) .ccccvvccccvscccecavcscvesesccccccvssessecsseces 

An express warranty, in the absence of legislative enactment, must be 
strictly complied with. Baltimore Life Ins. Co. vs. Floyd (Del.). 

Untrue answers in application avoid the policy. McManus vs. Peerless 
Casualty Co. (Me.) .......- onecee ceencenee hecho ekeeweds dweseels e 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Fraudulent overvaluation by insured cannot be relied upon to defeat 
a recovery on the policy where insurer must itself determine the 
value of the property. Farber vs. American Automobile Ins. 
Co. (MO.) cccccccccccvccvveseace Co eco nee ssreseceeseerrecsceecos 

D.’s statement to the ‘Insurance agent that he had sold the property 
to H. was not such a concealment or misrepresentation of a 
material matter as invalidated the policy, there having been no 
misrepresentation or concealment, but only a statement concern- 
ing a matter relative to which D, had been misinformed, Camden 
Five Tne AGP WH WORF CTO) occ ccccvcctacevescavecccscuacs 

Provision of policy on a dwelling that it shall be void if interest of in- 
sured be other than unconditional refers to date of issuance and 
not to subsequent changes. Fidelity-Phenix Fire Ins. Co. vs. 
O'Bannon (TeK.) .cccccccccccccscccscesvcsceccece éduotueéucerees 
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Where agent of insurer knew that the insured sold his automobile, 
but reserved the policy as security, the company’s failure to 
cancel the policy and return the unearned premium waived a 
condition that a change in title should avoid it. Hamilton vs. 
Firemans Fund Ins. Co. (Tex.) ....+..++- Died ds Weed we ndee s.0 mers 

Where policyholder stated absolutely he owned the “automobile de- 
stroyed, the insurer was not bound to make further inquiries. 
Hamilton vs. Firemans Fund Ins. Co. (TeX.).ceecsecceeeeeees ° 

Where value of lumber owned by insured was more than the “amount 
of policy, the mixing of the trespass lumber did not increase 
the moral hazard so as to avoid the policy. First Nat. Bank 
va. Attna Ins. Co. (Mich.) ...ccccccccccvcccovesscssecccccesosce 

Inference was reasonable that unconditional ownership clause did not 
apply to a dwelling house on a farm built for farm purposes 
as such a house is real estate. Scott vs. Liverpool & London & 
PISS. FOE. CO. Bs. Ged. i 6 0-0:0:0.5 0 0-6-0 8 005.5 506009. 5 9 0.0600 0b. 0a ba eee ress 

False statements in burglary policy as to ownership of safe and price 
paid is no defense in absence of proof that such statements 
contributed to the loss. Aitna Accident & Liability Co. vs. 
White et al. (Tex.) ....ccccseeee atonereeteenever cenuseseeeen coe 


MATTERS RELATING TO PERSON INSURED 


Demurrer to petition properly sustained, where beneficiary was over the 
age limit stipulated in policy; this is so regardless of the cause 
of death of beneficiary. Marbut vs. Empire Life Ins. Co. (Ga.).. 

Warranty providing for avoidance of policy if insured previously had 
pulmonary disease is binding, although medical examiner for 
insurance company failed to discover presence of said disease. 
Hanmore vs. Metropolitan Life Ins. Co. (La.)..... pa aa bas eevee 

Stipulation in life policy that no obligation ‘s assumed by insurer unless 
on the date of the policy insured is in sound health is valid. 
Stephens vs. Metropolitan Life Ins. Co, (MO0.).........eee008 

The withholding or misrepresentation of facts will not defeat the insur- 
ance policy unless those facts, thus withheld or misrepresented, 
pertain in some degree to the malady which occasions the death 
of the assured, following the statute. Newton vs. New York 
ee ae nT eT ere ee ee Cre a Cr ICO rT 

Statement by insured that he did not have fits or convulsions when in 
fact he was epileptic, was material. Westphall et al. vs. Met- 
ropolitan ste TGS.. Co. CCR) . occcnccvrctisnecovceveueseessetwe ° 

Where insured died of diabetes, which she had had for a year, within 
a month and a half of the issuance of the policy, there could 
be no recovery on such policy. Holloway vs. Metropolitan Life 
ee ke ener ace Pemdnatenes 

The fact that insured was not in sound health at the time of delivery 
of policy would constitute a good defense. American Nat. Ins. 
ee ee ee ae ee ree ee eee te re ee ee ee 

Statements of insured in application relating to family history and 
physical condition, not fraudulently concealing any material 
facts, did not avoid the policy. Citizens’ Nat, Life Ins, Co. vs. 
BOOTGS, CRG 5650 6.0)s ob rae 6.60.0:00 5.6.66 8:6 86S E RENE Uw OH Uw Oe 48 0'o 219.6 

Statement as to habits with reference to intoxicants must be con- 
strued as to his habits at the time of application, not before or 
after. Order of United Commercial Travelers vs. Simpson (Tex.). 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 


(A) 
(311) 


(B) 
(319) 


(323) 


(325) 


(325) 


or Condition Subsequent. 


GROUNDS IN GENERAL, 


Where owner of school building took out insurance with the under- 
standing that policy was not to be a coinsurance one, assignee 
of policy could not claim that building was not properly classified 
and that the additional insurance provision in policy was taken 
without the company’s consent were invalid. Reliance Ins. Co. 
Sf PRERNI TE. DOOR. CUO) soc viccncc ee bscceceseseccescces 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


There was such a change in occupancy as to avoid the policy. Planters’ 
Fire Ins. Co. vs. Steele et al. (Ark.) ...... CORO ISCO Re Se cereces 
Though the owner intended and would have in less than a week re- 
occupied the premises, no recovery could be had on the policy. 
Planters’ Fire Ins. Co. vs. Steele et al. (Ark.)....... esoee 
Clause in policy providing running of automobile does not authorize 
a forfeiture, where the car was used by owner’s chauffeur with- 
out his knowledge upon a single occasion to carry persons for 
hire; the car being destroyed while in the exclusive posses- 
sion of the owner and after the forbidden use had ceased. 
Crowell vs. Maryland Motor Car Ins. Co. (N. C.)..... oe reevccces 
Provision as to automobile for hire constitutes a warranty and breach 
prevents recovery. Orient Ins. Co. vs. Van Zandt-Bruce Drug Co. 
et al. (Okla.)....... Coroeseceerecserees Coven ecccvocecescceoesees 
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(327) Court cannot say as a matter of law that the danger of loss is any 
greater in Missouri than in Iowa, E. C. Winson & Son vs. Mutual 

Pire & Tornado As (lOWGE) «oc cccccccccccccecsccscnsucscosecese 352 

By-law of mutual company providing it may write insurance in its 
home state, Iowa, does not, in absence of statute, prohibit writing 

a policy in Missouri. E. C. Winson & Son vs. Mutual Fire & 


TOTHRAG. AGW CLOWG) oc bcc cacecae ddcececacessucecesussncene oe 352 
(328) Plaintiff’s membership and the liability of the association ceased, not- 
withstanding the deed was in fact a mortgage and member was 
entitled to a reconveyance upon payment of advances. Louis- 
ville German Mut. Fire Ins. Ass’n vs. Schneider (Ky.)........ 194 
Held, that if the deed did not pass title, there was no change in title. 
Camden Fire Ins. Ass’n vs. Bomar CREM) « cccccccccescccceucs 204 


In view of the statute declaring that all reservations of title to ‘chattels 
to secure the purchase money shall be held chattel mortgages. 
there was an absolute sale with reservation of a chattel mortgage, 
and henee the policy was avoided. Hamilton vs. Firemans Fund 
Wem Cs CR Vin vonvdecudacervuress cthesevcudedet timed ne ncdies 358 
Unconditional ownership does not apply where owner sells land, re- 
taining title to the building, half of purchase price not to be paid 
until removal. Fidelity-Phenix Fire Ins. Co. vs. O’Bannon (Tex.). 484 
The word “knowledge” as used in foreclosure clause must be held to 
have been used advisedly. Funk vs. Anchor Fire Ins. Co. (lowa). 726 
Change of ownership does not apply where title is regained before loss 
by fire; being merely suspended during temporary failure of 
ownership. Policy not avoided by sheriff's sale. Weisberger vs. 
Western Fiaserve. T6 Cee CPOs oc cis ccccdcnnteeewessdvecvcs seoce Tan 
(380) Where fire policy is issued without written application, company must 
be held to waive change of ownership clause. Great Southern 
Fire Ins. Co. vs. Burns & Billington (Ark.)...... steecnce ‘OO 
Though the new note was not to be accepted until the accrued interest 
on the old notes had been paid and they were surrendered, the 
new deed of trust was an “incumbrance.” Hartford Fire Ins. Co. 
Wa. DGwWney CU. Bid vccweccccecseceteas eatncctedeceuccieenes ++» 800 
(382) Where president of a corporation had issued, in exchange for stock, 
certificates for greatly increased number of shares, but before 
the discovery thereof the corporation discovered that he had 
stolen cash and securities belonging to it, but the loss occasioned 
thereby having been partly repaired, it gave no notice to insurer, 
but sought and obtained renewals of the bond, the insurer was 
relieved from all liability for the antecedent dishonesty in con- 
nection with the issuance of the stock certificates. Dominion 
Trust Co. va National Surety Co. (U. Bi). .cccccccccccesccccee FF 
(334) On the acts stated the sending of a — was reasonable ‘compliance 
with the policy. Simmons vs. National Live Stock Ins. Co. 
CHEM). 26 c.dcccdcndevrteecdisestecnweeaeciesscarvestueresendtanenks 568 
Watchman’s clause fully complied with where two watchmen were 
engaged and instructed in theid duties. Theriault vs, California 


SO GO CE oc cctntdeccewkcuscccccensacebecgaceentedtncaeseace 351 
(335) Failure to preserve inventory or an equivalent thereof forfeits the 
policy. Royal Ins. Co., Ltd., vs. Okasaki (Tex.)........cceceees 354 
(336) Obtaining additional insurance without notifying company dia’ not for- 
feit policy. Lagden vs. Concordia Mut. Fire Ins. Co. of Bay, 
Saginaw, and re RS errr renee 728 


Policies being Wisconsin contracts and the law of that state not being 
pleaded nor proved, and the Minnesota statute being without 
application, the construction is made without reference to the 
Minnesota statute or the local law of Wisconsin. Northwestern 
Pael Co. va. Boston Ins. Co. et a). CRRIMR.) 2. cc ccccccwccccsoccces 715 


(C) MATTERS RELATING TO PERSON INSURED. 
(342) The condition mentioned was one providing for avoidance and not for 


a diminished payment if there should be an additional insurance. 
Life Ins. Co. of Virginia vs. Fitzgerald (Ga.).........cccccceccee 423 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


(349) Obligation of life contract, in absence of contract or statute otherwise 
providing, is conditional upon payment of premiums as they 

become due. Burke vs. Prudential Tns. Co. of America (Mass). 128 
(350) Provision in policy that in case of default the policy would have a sur- 
render value payable on proper surrender upon any subsequent 
anniversary of its issue, did not render inapplicable the statutory 
provisions for extended insurance, as the policy did not provide 
for unconditional surrender value. McLeod vs. John Hancock 

BEG, SACO SOM. CO CU Si cpcaecvecnkadens tedveduahewbakoosaus os 147 
Statute relating to allowance of grace applies to life premiums whether 
they are annual, semiannual or quarterly. Noem vs. Equitable 

Ror SRR CM CHR Bi Pa ined% sn 00 bRan oes Adee ab eeomdebene ehasnesawes 438 
(354) The purpose of the notice is to warn the insured of the absolute neces- 
sity of paying the premium, and such notice does not negative the 
possibility that forfeiture may be avoided by paying the premium 
after it becomes due, and is fatally defective. Flint vs. 

Provident Life & Trust Co. of Philadelphia (N. Y.)............ 274 


(17) 
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(360) In the absence of provision for cancellation for failure to pay note, 


(367) 


(368) 


XI. 


(372) 


(373) 
(375) 
(376) 


(377) 


(878) 


(379) 


(388) 


(390) 





its nonpayment did not affect the insurance. Goddard vs. North- 
WORtOrn: BTUt,. FITS AMT CHAR R) o.0 0: 6.0.0\6 00.0.0:5.00 090 e8 ce reveneees 
Verdict for full market value of wheat ‘Was, excessive. Goddard vs. 
Northwestern Mut, Fire Ass’n (WaSh.)........e0ese00% eos 
Amount of extended insurance should be computed according to ‘terms 
of contract. Where loan made to insured had not been paid at 
time of default, beneficiary was entitled only to temporary insur- 
ance in such proportion. Rustin vs. Aitna Life Ins. Co. (Neb.).. 
The payment of a quarterly premium extended the insurance for a 
quarter of the time that the payment of an annual premium did 
under the original agreement. Clark vs. New York Life Ins. Co 
bs ADs). 6-0-0 60.:9:0'9:6:0:919-9:6:00 5 08800 1.064 9 6b Od Sed a ANS ee EO eure 
Where life policy taken out by father on life of his minor son was made 
payable to the executors, administrators or assigns of the son, 
the father and mother, as guardians by nature, were not author- 
ized to consent to a cancellation of the policy or to a change to 
a paid-up policy before forfeiture for nonpayment of premiums, 
Burke vs. Prudential Ins. Co. of America (Mass.)... 


Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 


Provision as to other insurance is for benefit of insurer and may be 
waived. Southern States Fire Ins. Co. vs. Vann et al. (Fla)... 
Insurer may waive provision in policy made for its benefit. Scott vs. 
Liverpool & London & Globe Ins. Co. (S. C.) ...cceccccccceces 
Company is bound by acts of its local agent. Le Blanc vs. Standard 
eg a) Se Troe Tree See Te ee er ee ee 
Ordinarily a soliciting agent has no power to waive terms or pro- 
visions of policy. Phipps vs. Union Mut. Ins. Co. (Okla.)........ 
Provision that conditions in policy shall not be waived may be waived 
by company through its agents acting within the apparent scope 
of authority. Southern States Fire Ins. Co. vs. Vann et al. (Fla.). 
Knowledge of sgent as to misstatements as to amount of dividends 
paid on stock estopped the company to question the validity 
of the policy. Liverpool & London & Globe Ins. Co. vs. Lester 
GE ks SD. hoo 65 Ren eres eek 8) EET e ERE REDS OPS Cae HE 
Where the insurer returned the policy after unpinning mortgage 
clause and its agent had notice of the mortgage, it waived the 
rights to claim a forfeiture on that ground. Farmers’ Mut. 
Ins. Ase’n of Ala. ve. Tankeraley (AIB.)...wccccccccccccsccccess 
Waiver of forfeiture for vacancy where agent of company gave assur- 
ance that the policy was in force. Home Fire Ins, Co. vs. 
000 EE BO acace-s wa i oie ah ee 00S Shae Ww OR ROLE E Eae ORD 0 bs Tab 
After inspecting, defendant was thereafter estopped to deny on ground 
of overvaluation the validity of policy. Home Ins, Co. of New 
ROP PR. CIPO CD i600. 04-5 MES 6 FRESE R EHC ADORED RORO 
Any knowledge or information obtained by medical examiner or so- 
licitor contrary to written statements in the application could 
not bind company or constitute a waiver of false statements. 
Westphall et al. vs. Metropolitan Life Ins. Co. (Cal.).......... 
Agent’s knowledge is company’s knowledge and his act in executing 
policy is an exercise of company’s power. Funk vs. Anchor 
Fire Ins. Co. (Iowa) PERE EDGOFUUCHCDO ROSEN DDEEORD CRE OO UNOS 0.86 
Agent’s act was act of company and did not invalidate policy. Com- 
pany will he estopped to declare policy void. Wisenstine vs. 
Interstate Business Men’s Accident Ass’n (Neb.)..........00008 
Where agent concealed knowledge that policy was incumbered, in- 
surer is charged with agent’s knowledge. Farmers’ Mut. Ins. 
Py ee ee a SS Pe eee ee ee re 
Provision for 100 clear feet of space between lumber and mill was 
not waived. Lumber Underwriters of New York et al. vs. 
ee Oe ON ae ero ere reer rer er ree 
Defendant will not be heard to say its agent could not waive the 
actual indorsement of the policy, should it appear afterwards 
that the agent had failed to so indorse it, as it was not a ques- 
tion of waiver, but one of failure to perform a duty. German- 
American Ins. Co. of New York vs. Lee (Okla.)..........008. 
Commencement of foreclosure proceedings on mortgage to which 


company consented did not defeat the policy. Funk vs. Anchor 
Were. TO CO. EROS | oe vee bwiss ccc nesses esetcrtrerceterebeeevsdne 


The first answer presenting defenses of misrepresentations came too 
late and the defenses could not be urged. Guarantee Life Ins. 
Co. vs. Evert (Tex.) .... ERG CEDAED SEERA GROMER OE KO Be eS e 
Under statute, company cannot defend on ground of. misrepresentations 
where it did not, within ninety days after discovering the falsity 
of the representations, give notice to plaintiff. Order of United 
Commercial Travelers vs. Simpson (Tex.) 
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(392) 


(393) 


(395) 


(397) 


(400) 


XII. 


(B) 
(421) 


(424) 


(4256) 


(426) 


Company which permits certificate holder for a period of years to be 
in default in payment of premiums adopts a practical rule. 
Runbeck vs. Farmers’ & Bankers’ Life Ins. Co. (Kan.)........ ee 

Insurer was precluded from insisting upon forfeiture since by retain- 
ing the premiums until trial, when tender into court was made, 
it elected to retain the benefits of the contract, and could not 
deny its validity. Jaggi vs. Prudential Ins. Co. of America (Mo.) 

Failure to tender unearned premium waived provision for forfeiture 
for sole and unconditional ownership. Scott vs. Liverpool & 
London & Globe Ins, Co. (COMM.)....cccccccccsccccccccsecce eee 

Under statute insurer was estopped to contest payment of policy to 
assignees on the ground that in applying for its renewal the 
insured had made certain material false statements as to his con- 
dition of health, although the insurer had no. knowledge of the 
falsity of the statements previous to the renewal, since the in- 
surer’s assent to an assignment creates a new contract between it 
anu the assignee. State Mut. Life Ins. Co. vs. Rosenberry et al. 
CTUEE). ccccvccavcctecccccuccvévencenescecesacecussecesence aed 

The company having accepted premiums and placed its nonliability 
upon single ground, plaintiff was relieved from further proof 
that the policy was in force. National Life & Accident Ins. Co. 
Ve. Bieleten CAI)  <icccvncestece ctseseccesesvccondessoctessetee 

Where agent agreed to pay loss and publicly exhibited placard an- 
nouncing that the loss had been adjusted, any breach of war- 
ranty by the insured was thereby waived. Astna Accident & 
Liability Co. ve. White et ab. (TOE) 6 .cccsccccccccsvecsccccus oe 

Company is not barred from contesting policy within one year after 
revival, although several years have elapsed since first issuance 
of the policy. State Mut. Life Ins. Co. vs. Rosenberry et al. 
CPOE) ever ct etree cress ce ceeeheacdoscnsheeedenteetueteceeceve 

Incontestable policy issued to trusted employee is binding on insurer. 
Dibble vs. Reliance Life Ins. Co. of Pittsburgh, Pa. (Cal.) 


Risks and Causes of Loss. 

INSURANCE OF PROPERTY AND TITLES. 

The evidence showed that before the fire, on several different occasions, 
the plaintiff’s house had been considerably damaged by explosions 
of dynamite, thrown or placed by an unknown person or persons; 
but it was not shown by any evidence that these outrages were 
committed by more than one person, and, under the lgw, it re- 
quires the participation of more than one person to constitute a 
riot. Phenix Ins. Co. of Brooklyn vs. Jones et al. (Ga.)........ 

Testimony for plaintiff showed no substantial or material part of the 
building had fallen, and that it had not become untenantable, 
and that the plaintiff had not abandoned it as a place of resi- 
dence, before the fire occurred. Phenix Ins. Co. of Brooklyn vs. 
SOMOR. GC Bh. CGD ec ocd dec cet cdshctcoerecesshecececkseeed> seen 

There can be no recovery where the outer and middle doors of the safe 
were opened without tools or explosives and then the inside frame 
containing the cash box was taken out and the cash box was 
broken open. Schedule described only one safe. The expression 
“safe or safes’’ in the general clause could not be construed to 
include the locked cash box within the safe described in the par- 


ticular schedule. Frankel et al. vs. Massachusetts Bonding & 
IRM: CO. CHRO) oo icccccviccacecs cect Fe ceseroessesecovccncescess 


The provisions requiring visible marks of entry determined what should 
be one of the evidentiary facts to prove burglary, and not what 
should be sole proof, since the expressions of an insurance policy, 
if ambiguous, are to be taken most strictly against insurer. 
National Surety Co. vs. Silberberg Bros, (Tex.)...... eecrnsenes 

Insurer is liable for the diminution in value of the automobile, where 
a borrower thereof, with intent to convert it to his own use, 
abandoned it in a remote section of a distant state in a badly 
damaged condition. Federal Ins. Co. vs. Hiter (Ky.)...........+. 

Where one parted with the automobile with the expectancy of re- 
ceiving the specified sum from the third person and such third 
person disposed of the automobile for a less sum and converted 
the proceeds to his own use, it is not a “theft, robbery or 
pilferage,”” within the meaning of an insurance policy. Siegel 
vs. Union Assur. Society of London (N. Y.)....ccceeeecevcvece 

Where property was stolen during or after a fire, the marks of violence 
made by the firemen do not authorize recovery under burglary 
policy. Dangler vs. National Surety Co. (N. Y.) 


Where in foaling a mare was so injured that she could not survive 
more than an hour or two, and was suffering greatly, the fact 
that she was killed to save her from suffering did not prevent the 
foaling from being the cause of death so as to warrant recovery 


on an insurance policy providing therefor. National Live Stock 
Ins. Co. va. Billott (Ind.)..cccccccccccces 
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GUARANTY AND INDEMNITY INSURANCE. 


(430) Insurer was not Hable for loss due to act of president in issuing, in 


exchange for stock held by him, new certificates for greatly 
increased numbers of shares which he sold and pledged, as his 
acts did not amount to larceny or embezzlement, though the 
corporation’s loss was as complete as if money had been stolen 
or embezzled. Dominion Trust Co. vs. National Surety Co. 

Regardless of intentional fraud or deceit, ‘there was a breach of 
warranty which avoided the policy, so that a verdict was properly 
directed for the defendant. Grand Lodge, A. O. U. W., vs. Massa- 
chusetts Bonding & Ins. Co. (R. IL.) eee 

Physician’s liability—defendant was not liable since the quoted ‘words 
were intended to qualify defendant’s liability. Seay vs. Georgia 
Life Ins. Co, (Tenn.) 


ACCIDENT AND HEALTH INSURANCE, 


An accident effected through external, violent, and accidental means, 
is a casualty, something out of the usual course of events, and 
which happens suddenly and unexpectedly and without any 
design on the part of the person injured. Price vs. Occidental 
Life Ins. Co. (Cal.) 

No recovery where assured died from fit of vomiting opening wound ‘after 
successful operation for appendicitis. Stokely vs. Fidelity & 
Cas. Co. (Ala.). . 

Where there is no ambiguity or uncertainty in a contract of ‘insurance, 
courts are bound to construe it according to its plain terms. 
Marie Crandall vs. Continental Cas, Co. (IIl.) 

Where one person injures another, and such injury is not the result. of 
misconduct or provocation, it is as to him an “accident.’”” New- 
some vs. Travelers’ Ins. Co. of Hartford, Conn. (Ga.) 

Where insured dies from contributing causes of choking on food ‘and 
pre-existing abscess, no recovery can be _ had. Immaterial 
whether abscess alone was necessarily fatal when recovery is 


sought on accident policy. Marie Crandall vs. Continental Cas. 
Co. (Ill.) 


Clause in accident policy suspending policy during time insured is in- 
sane is reasonable and not forbidden by law. Interstate Business 
Men’s Accident Ass’n of Des Moines, lowa, vs. Atkinson (Ky.).. 

Where policy excepted injuries happening while on railway grade or 
roadbed, it does not except accidents resulting in injuries while 
insured was necessarily on a railway roadbed to enter a train. 
Travelers’ Ins. Co. vs. Harris (Tex.) 

While the rules of punctuation are not absolutely fixed nor always 
observed, yet punctuation should be considered in construing 
documents; and hence, in view of the use of dashes, the clause 
“suffered through accidental means’? must be considered as 
applicable to sunstroke, freezing, and hydrophobia, as well as 
asphyxiation, this condition befng strengthened in view of the 
whole policy and no recovery can be had for a sunstroke not 
suffered through accidental means. Elsey vs. Fidelity & Casualty 
Co. (Ind,) owesene 


Taxicab was summoned from a tvery stable and assured’s beneficiary 
was killed while riding therein. Company held not liable on the 
policy. R. J. Darnell, Admr.-of Estate of Matilda J. Darnell, 
vs. The Fidelity & Cas. Co. 

Company not liable to assured for beneficiary insurance to mother who 
was riding between platforms on train. Schmohl vs. Travelers’ 
Ins. Co. (Mo.) 


There could be no recovery for fatal accident while engaged in such 


hazardous occupation as hunting. Green vs. National Casualty 
Co. (Wash.) 


Clause that death shall result solely from accidental means shall be 
reasonably construed. An old man, large and heavy, and suffering 
from an incurable disease, slipped and death resulted and there 
was no evidence that the insurer was not fully aware of the 
physical condition of the assured. Insurer is not necessarily 
relieved from liability. Question of proximate cause is one of fact 
for determination by jury. Hall vs. General Accident Assur. Cor- 
poration, Ltd. (Ga.) 

Cause of death as well as death itself must be accidental; there being 
a difference between “accidental result’ and an “accidental 
cause,” as where an unanticipated and unforeseen result is caused 
by a voluntary and intentional act of the party suffering the 
unanticipated result. Riley vs. Interstate Business Men’s Ac- 
cident Ass’n (Iowa) 

Company liable where insured while shaving received cut in his lip 
which became infected and caused his death; it not appearing 
th t there was any intentional injury either by insured or third 
party. National Life & Accident Ins. Co, vs. Singleton (Ala.)... 


(20) 


535 
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Where plaintiff, in making his way to work in the customary manner, 
Was overcome by heat and suffered a sunstroke, the injury was 
not accidental, within the protection of an insurance policy. 
Elsey vs. Fidelity & Casualty Co. (Ind.) 

(457) Within a policy insuring against death, resulting from external, violent, 
and accidental means, death resulting from the taking of poison 
may result from ‘external, violent, and accidental means.” Under 
a policy providing that insurer assumed no liability for death 
fram voluntary or involuntary taking of poison, where medicine 
given insured by a doctor contained strychnine which caused 
his death, the insurer was not liable. Such provision was not 
against public policy. Riley vs. Interstate Business Men’s Ac- 
cident Association (Iowa) ....... cecccccccce 

(461) Where policy excepted injuries resulting from voluntary “exposure to 
unnecessary danger, recovery cannot be denied on the ground of 
exposure to unnecessary danger, unless insured knew danger 
of attempting to attract attention of porter and get him to open 
vestibule so he could enter. Travelers’ Ins. Co. vs. Harris (Tex.). 

(464) Policy exempting company from liability for injuries intentionally in- 
flicted upon insured by any other person contemplates injuries 
intended against insured and not injuries intended against an- 
other. Newsome vs. Travelers’ Ins. Co. of Hartford, Conn. (Ga.). 

(465) Clause exempting company from liability while insured was insane bars 
recovery on the policy. Interstate Business Men’s Accident 
Ass’n of Des Moines, Iowa, vs. Atkinson (Ky.).. 

(466) Whether the death was intentional or a result of an accident, the illness 
which rendered insured less able to take care of himself must be 
construed as the proximate cause, and the insurer was not liable. 
Rathman vs. New Amsterdam Casualty Co. (Mich.) 


XII. Extent of Loss and Liability of Insurer. 
(A) MARINE INSURANCE. 


(475) The policy became valid policy in the new location for the sum in- 
sured. Under statute it will be presumed that property was, 
at the time policy was issued, worth one-quarter more than 
amount insured. A decline in value would permit of deduction 
from payment of loss. Weston vs. American Ins. Co. (Mo.)... 

(478) The word “fire” as used in marine policy is not to be construed the 
same as “burnt,’’ which was formerly used in its place, but as 
having reference to a person, state or condition regardless of 
any definite fixed result. Substitution of a provision, “free from 
particular average, etc.,’’ on a rider for that in body of policy, 
evidenced an intention to change the nature of the perils in- 
sured against and that within its meaning the ship was on fire 
to such an extent as to open the warranty. Thames & Mersey 
Marine Ins. Co., Ltd., vs. Pacific Creosoting Co. 


(B) INSURANCE OF PROPERTY AND TITLES. 


(493) Total loss within statute where roof and walls, excepting on one side, 
etc., were badly destroyed. Laurenzi et al. vs. Atlas Ins. Co. 
et al. (Tenn.) 

(495) Policyholders are not to receive full amount of assessment, but from 
it is first to be deducted the expenses of conducting the hail 
department for the year. October Ist, the date on which a by- 
law requires a company to make its assessment each year, is the 
commencement of its fiscal vear. Dorwin vs. North Wisconsin 
Farmers’ Mut. Cyclone Ins. Co. (Wis.). Coes saceccceones 


(499) Value of property is the price it would bring at the nearest fair 
market. Prussian Nat. Ins. Co. vs. Lawrence (U. 8.) 


(5600) Law prohibiting issuance of policy containing coinsurance or similar 
clause does not prohibit fire company from issuing schedule 
policy covering both insurable realty and personalty other than 
household and kitchen furniture, and attach a three-quarters 
valuation clause with an express stipulation confining its appli- 
cation to the items of personalty listed and valued under 
separate heads. Improper for parties to agree that, for the 
purpose of a fire policy, machinery in a building should be con- 
sidered as personalty and subject to three-fourths valuation 
clause. Darden vs, Liverpool & London & Globe Ins. C. (Miss.).. 

Statute providing that no insurance company shall take a risk on any 
property at a ratio greater than three-fourths of its value, and 
“when taken” its value shall not be questioned in any pro- 
ceeding, applies to insurance on personal and real property. 
Farber vs. American Automobile Ins. Co. 


(501) Average clause had no application where insured property is in one 
place. Northwestern Fuel Co. vs. Boston Ins. Co. et al. (Minn.). 


(502) Measure of damages for injuries to machines is their cash value. 
Royalty Shoe Co. vs. Phoenix Assur. Co, (Mo.) 


(21) 
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(505) 


(Cc) 
(512) 
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(E) 
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(530) 


XIV. 
(533) 


(536) 


(539) 


(542) 


(543) 


Assured did not forfeit his rights under policies by removing and 
disposing of the damaged goods, having first given defendants 
a reasonable opportunity to examine the same, of which oppor- 
tunity advantage was taken by them. Knox-Burchard Mercantile 
Co. vs. Hartford Fire Ins. Co. et al. (Minn.)..... 


GUARANTY AND INDEMNITY INSURANCE. 


Insurer was estopped to rely on the stipulation forbidding settle- 
ment. Provision against settlement by insured does+not relieve 
company from liability on its failure, after due notice, to in- 
dicate its intention to defend the suit. Interstate Casualty Co. 
we. Walline Credit Con) Ge CII so 0'c 6:00:00 6:e0 0.9:5:5:0.6.0:0.0.6:60:0:00,0.060 

In the employer’s suit on the policy, the insurer had withdrawn from 
the defense before the issue of its liability upon the employer’s 
common law negligence was determined, and as it had the right 
to offer evidence on such issue in the court below, it was held 
that it had had its day in court and was liable on the policy. It 
was not entitled to notice of amendment of petition after such 
withdrawal. Murch Bros, Const. Co, vs. Fidelity & Casualty Co. 
QE BROW. TOUR COG. ook 6 0.6.0:6:0:0:8550. 6005509 0086 h 05:5 505 59:0-650K vO RSS 

Under a contract indemnifying against loss through actions brought for 
injuries by employees, that the insurer had exercised its option 
to defend the suit and appealed from an adverse judgment, but 
was unsuccessful, and merely created an extra charge in damages 
and interest, does not make it liable therefor beyond the amount 
limited in the contract; since such contract was made in view 


of that contingency. Little Cahaba Coal Co. vs. Aitna Life Ins. 
GO. CRIB) cervesss 


ee eee ee rereeene 


ACCIDENT AND HEALTH INSURANCE 
Injuries need not be such as to physically prevent insured from per- 
forming any of his duties; it being enough if he is so injured 
that he cannot, as a prudent man, perform any such dutles, 
and the word “prevent” being construed as synonymous with 
“hinder.” Fidelity & Cas. Co. vs. Joiner (Tex.).......ceceeeee8 
Under an accident policy, while riding in a conveyance, etc., an auto- 
mobile of a liveryman must be deemed the vehicle of a common 
carrier, where in charge of hirer’s driver and the latter can serve 
any member of public. Fidelity & Cas. Co. vs. Joiner (Tex.).... 
Amputation of thumb and finger two-eighths and three-eighths of an 
inch, respectively, below the articulation of the named joint, did 
not entitle the insured to recovery. In grading compensation to 
the character of the injury, the courts must enforce the stipu- 
lation. Newman vs. Standard Accident Ins. Co. (Kan.) ...... 
Where there was no evidence that insured was insane when injury was 
received, the case was not within a provision of the policy lim- 
iting the insurer’s liability to one-fifth of the amount of the 
policy in case of injuries inflicted while insane. National Life 
& Accident ius. Co. Ve. BiMsietem CAIB.) . cccccccnecsderescoovee 
Beneficiary could recover only for less@r amount, since accident oc- 
curred while deceased was temporarily engaged in hunting, al- 
though he himself personally was engaged in rowing when shot. 
Green vs. National Casualty Co. (Wash.)........cccecvcescseces 
Court’s action in limiting recovery to one-quarter of the face value of 
the policy on account of hernia was proper. Keen vs. Con- 
tinental Casualty Co. (Iowa) 


Notice and Proof of Loss. 


Insurer could not successfully defend for insured’s failure to furnish 
such bills, it being unreasonable to require him to obtain them 
under the circumstances. Fidelity-Phenix Fire Ins. Co. vs. 
Badan (TOR.) wccccccccnccsccevccsccsccvssscsscesecececes wks 

Where insured fails to make proof of loss as required by policy there 
can be no recovery in absence of waiver. Fidelity-Phenix Fire 
Ins. Co. ve. Sadau (Tex.) .....c00% pevebusesereoeee 

Under a policy of insurance indemnifying against death “or a mare 
from foaling, the owner had a reasonable time in which to 
comply with a requirement of the policy to give notice of sick- 
ness. National Live Stock Ins, Co. vs. Elliott (Ind.). eescoce 

Court was obliged to give a liberal construction to the word * imme- 
diately.” Orlando vs. Great Eastern Cas. Co. (N. Y.) ....... 

An unexplained and unexpected delay of three months in furnishing 
sworn statement of loss would prevent recovery. Swaine vs. 
Teutonia Fire Ins. Co. (Mass.) opODCePeeeenregeereecescacsénee 

Immaterial that insured, on demand, after expiration of time limit, 


furnished an inventory of lost articles. we vs. West- 
ern Reserve Ins. Co. (Pa.) 


Failure of insured to secure an affidavit as ‘to ‘his ‘injury “from his em- 
ployer because of employer’s refusal on account of the em- 
ployee’s suit against him, does not defeat recovery of policy, 
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(660) 


XV. 
(567) 


(568) 


(572) 


since it could not be reasonably contemplated by the parties that 
company would require proof which the insured could not 
furnish. Constantino vs. Massachusetts Accident Co. (Mass.).. 
Proofs of death of insured furnished by beneficiary to insurer under 
policy are admissible in evidence, Stephens vs. Metropolitan 
Life Ins. Co. (Mo.). ° covecccccceaves 
One may show that a fire loss is more than that stated in the proofs 
unless he has heen guilty of fraud. JLaurenzi et al. vs. Atlas 
Ins. Co. et ah. (TORR. Jecccccpecvcccccscevvssecnecceccsesesee 
Where there “were some misstatements by the plaintift in her sworn 
statement to the company, made shortly after the fire, as to the 
value of some of the personalty destroyed, it was not shown that 
they were wilfully or intentionally made for the purpose of 
defrauding the company. Phenix Ins. Co. of Brooklyn vs. Jones 
CGH, CGE)  kicvdcbetaddancs crs comesiwenseekteseesscanenaal 
A wilful breach avoids the policy. Orient Ins. Co. vs. Van Zanat- 
Bruce Drug Co. et al. (ORIG). cccccccccccccccccccccescccsacovee 
Where insured willfully presents, as proof of loss, a list of goods 
destroyed, containing items not lost or items overvalued, to 
defraud insurer of money in excess of actual loss, there can be 
no recovery on the policy. Fidelity-Phenix Fire Ins. Co. vs. 
Sadau (Tex.) .ncccccccsccvccvcccccrvccccsvescvvessecccescescees 
The ninety-day provision is for the benefit of defendant and may be 
waived by it. McLeod vs. John Hancock Mut. Life Ins. Co. (Mo.). 
Where other proofs than those required in policy accepted by agent, 
company will be deemed to have waived the provisions of the 
policy. Theriault vs. California Ins. Co. (1da.)......eeeeeeeees 
Stipulation as to notice was waived by local agent and attorneys, as 
they had a right to do under the statute, though the policy 
declared that no provision should be waived. Le Blanc vs. 
StavidarG Ins. Ca. CRAG) oc 6. 66.00.00.06 bo. cbese deb sssedecdsnns te6a6 
Insurer was estopped from defending an action on the policy on the 
ground that the beneficiary failed to furnish proofs of death 
within ninety days as required by the statute, where assistant 
superintendent led beneficiary by his course of conduct to false 
beliefs. McLeod vs. John Hancock Mut. Life Ins. Co. (Mo.)...-.. 
Sixty-day clause is waived should the company within that period 
deny liability. Continental Ins. Co. vs. Chance (Okla.)........ 


If such defendant insurer desired to take advantage of any forfeiture 
by plaintiffs’ failure to give the required notice, it should have 
been investigated within a reasonable time after the notice by 
telephone, and, if such investigation disclosed facts warranting 
a defense on the policy, it should have so notified plaintiffs. 
Wachs & Co. vs. Fidelity & Deposit Co. (Pa.)......cce%eccceces 

Where proof of loss was defective because the notary before whom 
it was sworn was interested, the insurer, to raise that question, 
must object to it on that ground. Hanover Fire Ins. Co. of New 
YORK Wh. TRUS CPOE) cvccccscccvrcccctccesedsecesececssssacedas 

Rejection by live stock company of a claim on “the ground ‘that animal 
insured was killed by an officer of the law within an exception 
of the policy, constituted a waiver of defenses upon other 
grounds. National Live Stock Ins. Co. vs. Elliott (Ind.) 

Proofs of loss retained without objection waives right to question the 
sufficiency of the proofs. Farmers’ Mut. Ins. Ass’n of Ala. vs. 
TOnKersley (AIR) ccccvcececccsccccsccredsceedevecessorecceses 

Defect in proof of loss was waived by insurer. Fidelity-Phenix Fire 
Ins. Co. vs. Sadau (Tex.) 


Adjustment of Loss. 


Under statute, liability of insurer in case of total loss is liquidated, 
and a stipulation for appraisement or arbitration is nugatory 
for want of consideration. A building which loses its identity 
and —— character is a total loss. Prather vs. Connecticut Fire 
Tne, CO. (MO )ocvccccsescescsaces cecccees 


If eselteant’s statements concerning his own name and name of 
beneficiary are warranted to be true and they are false, it will 
avoid the policy. Hattie Falberg vs. Continental Casualty Co, (Ill.) 


Held, that the parties might agree to a reference broader or more 
detailed in its scope than the policy demanded that the require- 
ment that the referees meet and hear the parties implied that 
relevant evidence should be received and considered, especially 
as the reference to the procedure under the general law neces- 
sarily imported into the reference the practice, under general 
arbitrations, of hearings at which evidence is received. Second 
Society of Universalists in Town of Boston vs. Royal Ins. Co., 
Ltd. (MAGS) ccccscccsescvccecns Cv ererecccvcceseceseeceos 

Where no procedure was prescribed in the policy or ‘the agreement 
appointing appraisers, such procedure is left for their discre- 
tion. Orient Ins. Co. of Hartford et al. vs. Harmon et al. (Tex.) 
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(674) While no suit can be maintained on a fire policy where a valid award 
has been made, yet, if the award is invalid for fraud, plaintiff 
may sue on the policy, without first suing in equity to set it 
aside. Wilbisky vs. German Alliance Ins. Co. (N, Y.)..e+eeee+- 

That award has been made does not prevent bringing of an action at 
law upon such policy, although the award may be pleaded in 
defense thereto. Hirsch et al. vs. Home Ins. Co. (R. I.).....--- 

Proof that the award was excessive because certain items were in- 
cluded therein twice is not sufficient to annul the award where 
there was no pleading raising that issue. Orient Ins. Co. of 
Hartford et al. vs. Harmon et al. (Tex.) cocce 

Where insurer knew that building was a total loss, while insured, ill 
in a distant city, did not have full knowledge of the facts, but 
complied with insurer’s demand for an arbitration, insurer could 
no defeat recovery on the face of the policy merely because 
arbitrators fixed a less sum. Prather vs. Connecticut Fire Ins. 
Co. (Mo.) eocccece 

(576) Policies covered stock of goods, clothing ‘ana ‘men’s furnishing goods. 
f the insurance companies had the right to replace the damaged 
stock, they should have promptly given notice of an intention 
to replace, and that by failing to give the same and demanding 
an appraisement of the loss, the right of replacement, if it 
existed at all, was waived. Knox-Burchard Mercantile Co. vs. 
Hartford Fire Ins. Co, et al. (Minn.). eocccccccceesseece 


XVI. Right to Proceeds. 


(680) Where the purchaser of land gave purchase money notes secured by 
a vendor’s lien, a subsequent purchaser, taking subject to the 
lien, but assuming no lability on the notes, who insured the 
premises for his own benefit, as against the plaintiff who by 
regular conveyance had become the owner of the vendor’s lien, 
was entitled to the proceeds of the policy. Gassaway et al. vs. 
Browning et al. (Tex.).. oeaeeveseres ieee eee a 

(681) The contract evidenced by the rider was distinct from ‘the policy and 
protected the mortgagee to the extent of his interest. Laurenzi 
et al. vs. Atlas Ins. Co, et al. (Tenn.) ° 

Average Clause—Extent of Liability.—The liability should not be de- 
termined until after the loss, and where the loss was less than 
80 per cent of the cash value the average clause reduced the 
recovery of the mortgagee to the amount fixed by such clause. 
Hartwig vs. American Ins, Co. (N. Y.) 

As the value of the hacks exceed the amount remaining unpaid upon 
the mortgage, the carriage company is entitled to recover from 
the insurance company the unpaid balance of its mortgage lien 
on the property. Stamey vs. Royal Exch. Assur. Co. et al. (Ark.) 

Where insured made false affidavit as to death of beneficiary in order 
to obtain loan, such designation was nevertheless not revoked as 
to the proceeds of the policy less the amount of the loan. Crosby 
vs. Mutual Benefit Life Ins. Co.eet al. (Mass.) 

Sums paid to administrators of the insured after the death of the last 
beneficiary were assets of the insured’s estate, and should be so 
considered. Sherman vs. Howes (R. I.) 

Where insured stipulates reserve shall be paid to himself, he can en- 
force payment, even if beneficiary in policy refuses to consent 
to surrender. Robinson vs. Union Cent. Life Ins. Co. (Kan.)... 

Endowment policy payable at expiration to insured or his executors, 
administrators, or assigns, but to his wife if he dies before ex- 
diration, if she survives him gives wife vested interest of which 
she cannot be deprived. In re Dreuil & Co, (U. S.).....ceeeeeees 

Under statute wife designated as beneficiary does not obtain any 
vested interest in the insurance, where the policy stipulates that 
insured and insurer may change the beneficiary. Clarkston vs. 
Metropolitan Life Ins. Co. 

A “vested interest” is not one creating a mere expectancy, but one 
where “there is an immediate fixed right of present or future en- 
joyment.”” McManus vs. Peerless Casualty Co. (Me.) 

Under statute wife designated as beneficiary does not obtain any 
vested interest in the insurance, where the policy stipulates that 
insured and insurer may change the beneficiary. Clarkston vs. 
Metropolitan Life Ins. Co. 

No change of beneficiary can be made effective until the conditions 
have been complied with. O’Donnell vs. Metropolitan Life Ins. 
Co. et al. Wel.) 

(688) Failure of assured to surrender policy at the time of change of bene- 
ficiary does not prevent new beneficiary from recovering as 
equitable assignee. If right of beneficiary is not given by policy 
or by statute, the beneficiary named takes vested interest. 
O’Donnell vs. Metropolitan Life Ins. Co. et al. (Del.). 

(690) Court cannot compel bankrupt to substitute himself as beneficiary ‘and 
borrow amount of loan value of policy for benefit of creditors, 
In re L. Hammel & Co. 
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As the holder of a life policy. reserving to him the right to change 
beneficiary and which by its terms was assignable, had a trans- 
ferable interest in the policy. if, notwithstanding an assignment 
thereof by him. an interest in the policy still remained in him, 
such interest passed to his trustee in bankruptcy. Mutual Benefit 
Life Tns. Co. va. Sweatt et al. (U0. S.)....ccccccccccccccccccccccce 

(593) Where a life insurance policy is transferred by a debtor to creditors 
when a debt is due to them. and premiums paid on the policy 
are charged to the debtor. and it is not clearly shown that the 
transfer was, in fact, made absolute, it will be deemed to have 
been made for the purpose of securing the debt. Pittman et al. 
va. Milton (Bia@.) wccccccccccccccccccece 


XVII. Payment or Discharge, Contribution, and Subrogation. 


(597) Sixty-day provision is reasonable and a compliance therewith is a 
condit.on precedent to an action o1. the policy. Robinson vs. Sun 
Ins. Office (N. Y.) .... . 

Denial of liability because of incendiary origin waives provision that 
loss should not be payable until sixty days after proof thereof. 
Riggio vs. Fidelity-Phenix Fire Ins. Co. 

Obligation of insurer was to pay within sixty days after notice of fire 
or submission of sworn statement. Second Society of Univer- 
salists in Town of Boston vs. Royal Ins. Co., Ltd. (Mass.) 

Under an accident policy not specifying when an accrued indemnity 
should be payable, the liability accrues when the accident occurs, 
and payment should be made when proof of this liability is made 
to the insurer. American Nat. Ins. Co. vs. Fulghum (Tex.) 


(598) Provision that loss should not hecome payable until sixty days after 
notice and satisfactory proof of the loss became inoperative and 
without force. Camden Fire Ins. Ass’n vs. Bomar (Tex.) 

Under an accident policy not specifying when an accrued indemnity 
should be payable, the liability accrues when the accident occurs, 
and payment should be made when proof of this liability is made 
to the insurer. American Nat. Ins. Co. vs. Fulghum (Tex.) 


As the insurer contested all liability, the insured could recover the 
attorney’s fees and penalties. Great Southern Fire Ins. Co. vs. 
Burns & Billington (Ark.).... 

Evidence as to expense incurred by an insurance adjustment company 
admissible. Rice et al. vs. Detroit Fire & Marine Ins. Co. (Mo.). 

If the circumstances are such as to lead a prudent man, acting in good 
aith, to believe that there was no liability, the penalty cannot 
be assessed. Weston vs. American Ins, Co. (Mo.) 

Where no demand was madé within the time specified until after the 
receiver of the company was appointed, there could bé no re- 
covery for vexatious delay. Mass. Bonding & Ins. Co. vs. Home 
Life & Accident Co. et al. (Ark.) 

Error in assessing a penalty of 12 per cent in addition to interest at 
legal rate. Maryland Cas. Co. vs. Maloney (Ark.) 

Vexatious delay statute does not apply to burglary policies. 
Accident & Liability Co. vs. White et al. (Tex.) 


(603) Settlement made by false statements will be set aside upon return of 
check. Wisenstine vs. Interstate Business Men’s Accident Ass’n 
(Neb.) 
A release of a simple contract debt, such as a policy of accident in- 
surance, need not be in writing, or in any set form or words. 
Reliance Life Ins. Co. of Pittsburgh, Pa., vs. Garth (Ala.) 


(606) Where, in an insurance company’s action against a railroad company 
and the insured to recover the insurance money paid by plaintiff 
to the insured, it appeared that the insured had collected the 
amount of his loss by fire from the railroad company through a 
suit of which the insurance company had knowledge, but did 
not seek to prosecute, and where it appeared that, though insured 
had offered to permit the insurance company to be subrogated 
to a proportionate part of his rights against the railroad com- 
pany if it would pay the amount of the insurance, and that it 
had denied Hability until after the judgment was obtained against 
the railroad company, the insured was liable only for the 
surplus remaining in his hands after satisfying his loss in full 
and the reasonable expenses incurred by him in prosecuting the 
suit against the railroad company, even though, during the 
pendency of his suit against the railroad company, he may have 
assumed an attitude of hostility against the insurance com- 
pany’s right of subrogation. Camden Fire Ins. Ass’n vs. Missouri, 
K. & T. Ry. Co. of Tox. ot al. (TER.). cccccces cocce 

Insurer on paying a loss is subrogated to insured’s. claim against the 
wrongdoer causing the loss. Norwich Union Fire Ins. Society 
vs. Bainbridge Grocery Co. (Ga.). 

Where company pays to mortgagee it becomes subrogated to his right. 
Insurance company could not recover, since by the policy it 
agreed with the owner to pay a certain designated person, the 
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mortgagee in case of a loss, but did not agree to pay the owner’s 
debt to the mortgagee as such. Milwaukee Mechanics’ Ins. Co. 

VR. RRAMISOF OC Bi, COKE) vcccacvvcceccccsvtvescerenscsnecevesas 311 
Right of subrogation is not barred by settlement between tort-feasor 
and owner for sum less than the actual liability of the former. 

Fire Ass'n of Philadelphia va. Wella (N. J.) ..cccccccscvacceescs 449 
Company which has paid for damages to automobile is subrogated to 
{ all rights of owner of automobile as against street car company. 

Allen & Arnink Auto Renting Co. vs. United Traction Co. (N. Y.). 679 
Insurer could not claim subrogation; the policy waiving that right, 
unless at or before payment of the loss it made claim that 
the fire was result of act or neglect of third person. Fire Ass’n 

of Paiieieiphia. vs, Bohnslienger GN, J.) .cccccsccccevsveccensnvece 452 


XVIII. Actions on Policies. 


(608) Where insurer repudiates contract and denies liability thereunder, in- 
sured may elect to consider the contract terminated and recover 
its equitable value to institute proceedings to have it adjudged 
to be in force. Indiana Life Endowment Co. vs. Carnithan (Ind.) 701 
(610) Regarding Code Civ. Proc. § 99, subd. 6, giving the venue of an action 
on a policy of insurance, being application to the indemnity policy 
of a company guaranteeing honesty of employees, it is immaterial 
that when it was originally enacted, in 1887, no such companies 
were doing business in Dakota, especially as it was re-enacted 
in 1903, when they were doing business in the state. Farmers’ 
State Bank of Reliance vs. Equitable Fidelity & Title Guaranty 
Se a ee 8 Pe reer er ee reer Tr rec ire secoes SRO 
(612) Insured cannot sue merely because the appraisers cannot. agree on an 
umpire, but must ask for new appraisers. Messler vs. Williams- 
burgh City Fire Ins. Co. (R. I.) 
Though there was no appraisal, the insured might. maintain his action: 
it not appearing there was any disagreement as to loss. De 
Paola vs. National Ins. Co. (R. I.) ....... CR REME CO CHOC eRe eee 458 
Where accident policy requires a certificate or affidavit from named 
persons or classes, the insured is bound to furnish such papers 
as a condition precedent to his right of recovery. Constantino 
vs. Massachusetts Accident Co. COR 5cbé bese whb evan nuns 369 
The reference and not the award was the condition precedent to ‘an 
action at law, so that the declaration, alleging a reference and 
a definite refusal to join in another reference, was not defective 
in failing to allege valid award. Second Society of Universal- 
ists in Town of Boston vs. Royal Ins. Co., Ltd. (Mass.)......... 316 
(615) Tt is not a condition precedent to the maintenance of the defense that 
insured misrepresented the condition of his health on applying 
for policy that company shall have offered to return the premiums 
paid. Perry vs. Metropolitan Life Ins. Co. (N. Y.)......++++e+ 1830 
Where amount has been paid to another claimant, the company cannot 
have bill dismissed on ground of payment. O’Donnell vs. Metro- 
PoUtAR. TALS TOS, CO, OE Rl. COOL) ccc vccccisrscacecccsccnececcce OFF 
(618) A contract of an indemnity company, engaged in the business of guar- 
anteeing fidelity of employees, with an employer to reimburse it, 
to a certain amount, for loss of money it may sustain by any 
dishonest act of an employee during a certain period, is within 
Code Civ. Proc, § 99, subd. 5, as to venue of an action on a policy 
of insurance, to recover for loss or damage to the property in- 
sured. Farmers’ State Bank of Reliance vs. Equitable Fidelity 
& wuaranty Co. ot Ol. (6. Dideccccccscccscccsvcccesesccvcess: 110 
Service perfected upon the company by leaving” a copy of “the ‘petition 
or writ with agent. Great Eastern Cas. Co. vs. Haynie et al. 
CUR) nvveneccesereccccerepersrereorecessceesesetcosencetseces 567 
Payment of forty cents to the attorney “of the ‘original plaintiff tor 
satisfaction pieces and for canceling the judgments is not suffi- 
cient to remove the bar of limitation in the policy, since the 
payment was not one that plaintiff was obliged to make. Phila- 
delphia Pickling Co. vs. Maryland Casualty Co. (N. J.)......+. 570 
(624) Surety company properly joined as a party defendant to avoid multi- 
plicity of suits. Stephenville North & South Texas Ry. Co. vs. 
PISS ATOR ccccvii rect cecacrccesscreveretoreeveussceossesescce OBE 
Fire policy payable to mortgagee constituted contract with mortgagor 
as his interest might appear, upon which each could maintain 
an action in his own name. Swaine vs. Teutonia Fire Ins. Co. 
CHIBOE.)  rvcvscoescossosenvecs RO dv eSEDSCHTECOSSSO PRO REROND DCO Uee COW 
(626) Service perfected upon the company by leaving a copy of the petition 
or writ with agent. Great Eastern Cas. Co. vs. Haynie et al. 
On the facts stated the agent named was an agent of the company 
and service upon him was binding. Great Eastern Cas. Co. vs. 
Haynie et al. (Ga.) ..scccccccees (ERSTE ERVEONEKACEV Ronee ONT 
(629) Property was surreptitiously and fraudulently removed from apartment 
of assured. It was held that complaint was sufficient to cause 
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an action, there being under statute a presumption of owner- 
ship, and the complaint charging larceny, burglary, or theft 
rather than obtaining the property under false pretenses. Smith 
va. National Surety Co. (Ore.) ...cccecccccccvescccccecesvecece ° 
Where it is alleged that loss occurred at time "policy was not in force 
a demurrer to petition was properly sustained. I. Friedman Co. 
v8. Harn et al. (OKIR.) .ccccccccscccscccccccccccervercccccccese 
As the insurers, if they did not intend to accept proofs furnished, “should 
have taken the next step in the process of adjustment, the 
declaration was sufficient to state a cause of action. De Paola 
va.. National Ine Co. GH. FT.) cesccocccnccteccsocccccess eéeees 
Declaration setting out contract, total loss etc., etc., setting out ‘a 
cause of action on the policy. Second Society of Universalists in 
Town of Boston vs. Royal Ins. Co., Ltd. (Mass.).........eeeee0. 
Petition setting forth that safe was broken into and robbed and stamps 
and money were taken therefrom and the burglars drilled into and 
damaged the safe, is good as against a demurrer. General Acc., 
Fire & Life Assur. Corp., Ltd., vs, Stratton (Ky.) 
It will be inferred that the pleader intended to allege that the prop- 
erty was located at the place designated at the time of the fire. 
German-American Ins. Co. of N. Y. vs. Lee (Okla.)..........-- ee 
Petition which fails to state that at the time of fire merchandise was 
therein contained fails to state a cause of action. Miller vs. 
Connecticut Fire Ine. Co; (ORIG). cccccccvecsecedessccusecins 
Complaint alleging due compliance except that plaintiffs did not * give 
notice of accident or notice of death and had permitted an 
autopsy without notice, but that defendant had waived such 
provisions and requirements, was fatally defective for failure to 
plead the facts claimed to constitute a waiver. Sasse vs. Order 
of United Commercial Travelers of America (N. Y.).......e00. 
“That defendant refused payment” is equivalent to denial of liability. 
Centinente!l Imm. C& Wh. CHANCH. CORED oc dewavececevevscesucees 
That insured’s death was shown by his unexplained absence for seven 
years, the case was for the jury. New York Life Ins. Co. vs. 
PAGIGR KOGA . vcidsdccdccncensesbivsccesusnaernes Se dunecenbense 
Averments were sufficient to raise a presumption of death without 
specifically stating the fact in view of absence for a period of 
seven years. New York Life Ins. Co. vs. Holek (Colo.).......... 
An affidavit of defense was sufficient which averred that the injuries 
to plaintiff's employee were suffered or caused by a minor hired 
contrary to law. Oxford Coal Co. vs. Fidelity & Casualty Co. 
GE TOW VOR Gr ian cs bacerdh onc oneancsudlesccktceuseaaaues cece 
Demurrer to defense setting up fraudulent representations properly 
overruled, though the application was not attached to policy. 
Mees vs. Pittsburgh Life & Trust Co. (N. Y.) ..ccccccevccces 
Whether assured could have avoided accident is an affirmative de- 
fense to be alleged and proved by defendant. Nichols vs. Com- 
mercial Travelers’ Eastern Acc. Ass’n (MA&SS.) ....eeeeeeeeeeees 
A count, in an answer in an action on a life policy which denies the 
issuance of the policy in consideration of an annual premium, is 
good as against a demurrer. Dibble vs. Reliance Life Ins. Co. of 
PICNet eis, FU, COORP ic ectetreadnedncheds se easeancenvenewuweanane 


The replication was good under the rule that a replication is good if it 
either traverse, confess, and avoid or set up matter in estoppel, 
and that it must do one of these three things. National Life & 
Aocident Ime. Cor Va: GRBIStO CAM) ccciacnecccccvscicsscienss 


Defense that there was other concurrent insurance, lessening the 
amount of plaintiff’s loss. was affirmative. and evidence sup- 
porting it was not admissible unless it was specially pleaded. 
Fager et al. vs. Commercial Union Assur. Co. (Mo.).......... 

If waiver is claimed, it is necessary to plead all acts and representa- 
tions relied on with definiteness. Continental Ins. Co. vs. Chance 
COMIB)  ccccnccnececnes eee ncas F 


Plaintiff was bound to allege and prove that death of insured resulted 
from an accident and it was not incumbent on defendant to 
negative accident, as it was not relying upon any exception, 
forfeiture, breach of warranty, or other affirmative ground of 

Company which would interpose defenses peculiarly available to town 
mutual companies has the burden of proving the fact of its 
incorporation under the law relating to town mutuals. Turk 
vs. Globe Farmers’ Town Mut. Ins. Co.’ (MO.)........2seeeeee8s 

When the cause of death is shown to have been violent, it will be pre- 
sumed to be accidental in absence of..proof to the contrary. 
Sechiimoh) ve. Travelers Ime. CO. (MGB ccc cccccccsicccccseseses 

Proof that it was the usual custom of defendant insurance company 
to send out expiration notices raised a presumption that it did 
transmit an expiration notice to insured. American Can Co. vs. 
Agricultural Ins. Co. (Cal.) .... TIMES H RCE RECOVER ERSS RES 

Insured has burden of proving that the accident ‘came within the 
exceptions. Travelers’ Ins. Co. vs. Harris (Tex.) 
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There was a presumption in favor of plaintiff that the premiums on 
policy had been paid. Rousseau vs. Brotherhood of American 
Yeomen (Mich.) ..... ©:6.60:b: 6:16:00 0:8: 61 0:0.0:0: 0:0 #068 CVC CR Ce COD eee so 0e 

Burden was on defendant to show that policy was “avoided by breach 
causing loss. Lagden vs. Concordia Mut. Fire Ins. Co. of Bay, 
Saginaw, and Arenac Counties (Mich.).......-.e+ee08 occcee 

Incumbent upon plaintiff to allege and prove that property destroyed 
was therein contained at the time of loss. German-American 
ee we ee ee eee eee ee oe cocccce 

Complainant had burden of proving that assignments were made as 
security. Atkin vs. Van Sickle et al. (Mich.).....cccccccvcccsees 

Medical certificate of insurer’s examiner attached to application was 
admissible as part of application, tending to corroborate plain- 
tiff’s contention that insured was in good health when policy was 
‘issued. Barrow vs. Philadelphia Life Ins. Co. (N. C.)...... coe 

While failure toattach the application to the policy does not invalidate 
defense. Price vs. Occidental Life Ins. Co. (Cal.).....ceeseeees 
it, it precludes the company from introducing the application 
in evidence. Where the application for a life policy was 
erroneously admitted in the evidence, there was no error in ex- 
cluding answers to questions based _ thereon. Schuler vs. 
Metropolitan Tlfe TAS. CoO. (REO)... ccoscoccecesscvecvesseosecese 

Where insured received a letter through mail, signed by president of 
defendant association, and referring to special agent who had 
been attempting to induce insured to retain his policy, such 
fact warranted the admission of evidence that insured notified 
the agent that he had changed his mind as to cancellation. 
Farmers’ Mut. Ins. Ass’n of Ala. vs. Tankersley (Ala.)......... 

Plaintiff's wife was erroneously not permitted to testify whether she 
had previously had any official business as with a detective, with 
one wearing a shield, who called at the house after the 
burglary. Orlando vs. Great Eastern Cas. Co. (N. Y.)........ 

Error to permit witness to testify that he had treated the mule kindly 
and had not overdriven it on the day that it died. National Live 
Stock Ins. Co. vs. Gomillion (Tex.) 

Report of physician, etc... was competent and sufficient evidence to 
contradict the statement in proofs of death by the attending 
physician to the effect that the insured died of tuberculosis. 
Clarkston vs. Metropolitan Life Ins, Co. (MO0.).........eeeee08 see 

Statements of insured as to his employment in conflict with those in 
his application were material upon the question of occupation, 
and also on the question of truth of his statements. McManus 
ve. Peerless Camuaity Co. COEG) cic cvcnecbevesricsecvveseseence 

Plaintiff claimed there was no depreciation of value between the date 
of purchase and date of fire and tendered evidence of the amount 
of loss upon that basis. Evidence was competent, and the 
admission thereof was not error. Knox-Burchard Mercantile Co. 
va. Hartford Fire Ing, Co. et al. CRIA.) ..cccrcccvesscccecrcene 

Evidence of assured’s reason for surrendering possession of jewels 
was admissible to show that the property was really stolen 
Smith vs. National Surety Co. (Ore.) 1... ccccccccvccscvccces oe 

Where the evidence as to the death pf insured was circumstantial, 
evidence of the character and habits of the insured is admissible 
as tending to rebut an inference of intentional desertion. Pfeifer 
vs. Supreme Tribe of Ben Hur (MO.) ...csccccccccccccsccces 

Report of inquest showing absence of suicidal intent was admissible to 
show whether satisfactory evidence was presented to defend- 
ant’s board of directors that cause of death was accidental. 
Nichols vs. Commercial Travelers’ Eastern Acc. Ass’n (Mass.).. 

Evidence of statements by insured shortly before his death that he 
intended to commit suicide was admissible and evidence held suf- 
ficient to go to the jury. Klein vs. Knights & Ladies of Se- 


COPIED CURD «0.0. 6 0-5-0000 b 50000006 56.6.60.6 6:00:00 0 p80 0 eb be bres eee 
Parol evidence admissible to show that company has lost its right to 
invoke stipulation as to other insurance. Reliance Ins. Co. of 
Phila. ve. Dalton (TexX.) ..ccccccvcccccccccvccescccccccsees cooce 


Held, that the findings of the trial court that defendants waived an 
arbitration of the loss are sustained by the evidence. Knox- 
Burchard Mercantile Co. vs. Hartford Fire Ins. Co. et al. (Minn.) 

In an action on a burglary insurance policy, evidence held sufficient 
to support finding that the insured had accurately determined 
his loss from his books with reasonable certainty, as required by 
the policy. National Surety Co. vs. Silberberg Bros. (Tex.).... 

In an action on notes given for fire policy, evidence showing merely that 
policy was issued and returned to plaintiff’s agent in ten days and 
that he mailed it out immediately to insured, and “did not hear 
another word from it,’’ does not show a delivery by mail, in the 
absence of evidence showing that the envelope was stamped and 
properly addressed to insured at his proper postoffice or residence. 
Farmers’ Mut. Ins. Ass’n of Ala. vs. Stewart et ux. (Ala.)..... ° 

Where defendant introduced evidence that decedent had consulted 
another physician for certain ailments, and evidence as to his 
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physical condition during that period, plaintiff was properly 
permitted to prove, in rebuttal thereof, that during the period in 
question the health of deceased was good, and that he exhibited 
none of the symptoms described. Rigby vs. Metropolitan Life 
Ing. Co. (Pa.)....06:- eooccccccsecesececes eoeccose 
Admission by beneficiary was, conclusive “of the fact that insured was 
confined in the hospital suffering from diseases at the date of 
the policy when delivered. Stephens vs. Metropolitan Life Ins. 
Ge CRO acewsecestedvanecdetesvenenscéteveaVurercanecsaventns 
Where there was evidence tending to show that at a certain time and 
place insured was shot and killed, though his body was never 
seen or recognized by anyone thereafter, it was not necessary 
to a recovery on the policy that plaintiff prove efforts made to 
locate the insured, as would be required if the unexplained dis- 
appearance of the insured for the statutory period were relied 
on as proof of death. Pfeifer vs. Supreme Tribe of Ben Hur 
CHRO.)  vvcvvccccoseccccccerscesst seers ebevecssuscees cecccccce 
The evidence was held sufficient ‘to support a finding that after insured’ 8 
death the beneficiary was led to believe by the insurer’s assistant 
superintendent that a claim by her with proofs of death would 
be unavailing to enable her to collect the face of the policy and 
that she was entitled to collect only the insignificant cash sur- 
render value. McLeod vs. John Hancock Mut. Life Ins. Co. (Mo.). 
Report of physician, etc.. was competent and sufficient evidence to 
contradict the statement in proofs of death by the attending 
physician to the effect that the insured died of tuberculosis. 
Clarkston vs. Metropolitan Life Ins. Co. (Mo.). scecswees 
Evidence was insufficient to sustain defenses that plaintiff conspired 
to burn, or did burn, the insured property. Home Ins. Co. of 
PO SOG VR CHOC Cidade s ckkccc cc enncetienccadanecins 
Insurer was liable only for proportionate amount because insured’s 
death was the natural and reasonable result of wounds. Casualty 
Co GE AMIR WE FRIIS Ce rcdcccsccvetvevesversevarccece 
Evidence sufficient to sustain a finding that certain policies of insurance 
did not cover the property destroyed by fire. Park Rapids 
Lumber Co. vs, Attna Ins. Co. et al. (MINN.).......cc cece eeeeees 
Evidence as to conversation years prior to date of policy sued on form- 
ing the basis of subsequent renewals, was admissible on the 
defense of fraud. Liverpool & London & Globe Ins. Co. vs. Lester 
Ol GR. CRF a sci snss cds evansncs antchensehesanseedd upiesociaeess 
Held, to warrant a finding that deceased met his death through an 
accident contemplated by the terms of the policy. Order of 
United Commercial Travelers vs. Simpson (Tex.).......++.e0+5 
IXvidence insufficient to show that insured knowingly made false an- 
swers. Guarantee Life Ins. Co. vs. Evert (Tex.) .....---seeeeeee 
Insured came to his death by accident. Meyer vs. Travelers’ Ins. Co. 
CD. cckicvdsweseseern cranes duntecavaned tudecsenedt wesueene 
Evidence held to warrant a finding that insured was totally disabled 
from performing his customary duties. Fidelity & Cas. Co. vs. 
SOROS - CTS) ©  cacectcavcteces nes ee nes 10a caneevencspanenbneceee 
Evidence held to show that insured killed himself. State Mut. Life 
ae: Coy. Ve TOR OF GL. CEO) cccscccccncccetusercspacenecacass 
The evidence was held sufficient to sustain a finding that the sum 
agreed upon was to be paid in full settlement. Sailors vs. West- 
COORIOE: FIO. Be, CO. CH) sv Kcdadescctneetertates KV Aauen ede eee 
Held to warrant a finding that insured in making false affidavit that 
the designated beneficiary was dead, so that he might obtain a 
ioan, did not intend to change or revoke his designation of such 
beneficiary. Crosby vs. Mutual Benefit Life Ins. Co. et al. (Mass.) 
Where policy exempted company from liability for accident, while 
entering or trying to enter a movable conveyance, and plaintiff 
claimed he was struck by a projection from a freight car and 
thrown under the train, and defendant claimed that he was 
injured while attempting to board the train, evidence did not 
sustain a verdict for plaintiff. American Nat. Ins. Co. vs. 
po | a er eer ee er rer rTP rr ree ree 
Evidence held to justify a finding that insured met his death through 
external and violent means in falling out of a sleeping car 


window. The presumption is that the injuries were not self- 
inflicted. Nichols vs. Commercial Travelers’ Eastern Acc. Ass’n 
CHAR) cvececsccececcccengee 


Evidence held to support a jury finding that the house in question was 
destroyed in furtherance of a scheme and conspiracy to defraud 


insurance companies. Copeland vs. American Cent. Ins. Co. 
CHO)  ssccccacdvencesterrsreeceocwdeanserecodeseoesrces ee eerenes 
Evidence held sufficient to support a finding that deceased was not 
suffering from hernia before accident. Keen vs. Continental 
Casualty Co. (TOWR) covcccccscccccsevesrcecccseresveseeseceses 
Burglary policy limited to loss suffered when a safe should be opened 
by tools or explosives. Evidence held to warant a verdict for 
plaintiff. General Acc., Fire & Life Assur. Corp., Ltd., vs. Stratton 
CHEF) vce icc vee nis toc cb eeeretiere tics Medvaeeevarehappee gece 
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Evidence held sufficient to justify a finding there was a compliance 
with the condition of the policy. Orlando vs. Great Eastern 
oo A Sa) ee errr rere eT Te eT TTP ETT ETT TTC Te RT Oe 
Amount stated in policy shall be received as prima facie evidence in 
absence of other evidence. Fink vs. Anchor Fire Ins, Co, (lowa) 
Insufficient io show insurer’s repudiation of the contract. Indiana Life 
Badeowment Co. VE. COPIER (ING,). .sciccviccdvoscecveccosecccs 
Where attorney for plaintiff testified generally as to the reasonable 
value of his services, without setting out the services in detail, 
and defendant did not cross-examine him, defendant cannot 
complain of a judgment for the amount testified to by the 
attorney. Schuler vs. Metropolitan Life Ins. Co. (Mo.).......... 
Judgment for more than one week’s disability was unauthorized.  Pil- 
grim Health & Life Ins. Co. vs. Gray—Gray vs. Pilgrim Health 
& Tdbe Imm. CO. (Ge.) cvccccccccvccccsccvssecccsvcessccccevccces 
Where the facts are in dispute, what is a reasonable time, within the 
requirements of a live stock insurance policy, to give the com- 
pany notice of the sickness of the animal insured is for the 


jury. National Live Stock Ins. Co. vs. Elliott (Ind.).......... 
Where evidence as to misstatements were conflicting the case was for 
the jury. Rigby vs. Metropolitan Life Ins. Co. (Pa.)........ ee 


Whether the visible marks vf entry were made by the insured as a 
blind was for the jury. National Surety Co. vs. Silberberg Bros. 
CTD cave taveccedrevisesdonenes TTT ee ecccconce 

Liability insurance. The question whether the defendant waived the 
written notice stipulated for by the policy was for the jury. 
Wachs & Co. vs. Fidelity & Deposit Co. (Pa.).............. eos 

Where insured, in a fire policy stipulating that a loss shall not be 
payable until sixty days after notice, ascertainment, estimate, 
and proof of loss, including award of appraisers, if required, 
sustained a loss on November 20th, and furnished on December 
12th a statement of loss and on January 8th, following, insurer de- 
manded production for examination of books of account, bills, 
invoices, etc., and on March 12th insured delivered to insurer 
invoices, and two days later insurer demanded an appraisal, a 
ruling that as a matter of law insured had complied with the 
policy, and that insurer, by waiting more than sixty days after 
December 12th to demand an oral examination, was precluded 
therefrom was erroneous. Robinson vs. Sun Ins. Office (N. Y.).. 

Recitals in proofs of death of insured in a life policy are conclusive on 
the beneficiary unless contradicted or explained. Clarkston vs. 
Metropolitan Life Ins. Co, (MO0.) ......eeeeeeeeeees rere tee ee 

[t was a question for the jury whether insured burned, or caused to 
be burned, the store containing the insured merchandise. Rice 
et al. ve. Detroit Fire & Marine Ems. Co., CWO.) cccsccvorsoceces 

Question for jury whether it was intended that failure to pay the notes 
would result in forfeiture. Evidence sufficient to take to the 
jury question whether insurer had waived its right to declare a 
forfeiture. Clark et al. vs. Southeastern Life Ins. Co. (S. C.).... 

Question of the identity of the party with whom plaintiff had the 
conversation was for the jury. Liverpool & London & Globe 
EBS. CO, Ve. DORR OF Bl. CRORES ¢cio06. 06 0es p0or i oc. 00s ee vevensere 

Clause that death shall result solely frém accidental means shall be 
reasonably construed. An old man, large and heavy, and suffering 
from an incurable disease, slipped and death resulted and there 
was no evidence that the insurer was not fully aware of the 
physical condition of the assured, Insurer is not necessarily 
relieved from liability. Question of proximate cause is one of fact 
for determination by jury. Hall vs. General Accident Assur. Cor- 
EES, NES, UND. ore a Gud ok 0.8 awa ben od cach 60.0 4.8 B wsech ca. Kaew acahiess 

It is for the jury to decide whether death resulted from accident or 
design. Nichols vs. Commercial Travelers’ Eastern Ace. Ass’n 
CRED, 5.0 4.5.6 00:6 RORES-0 0.95 48 4046.5 CbR be Re HERO DS S08 ERO Se 

Whether insurer’s expiration notice contained an ofter or golicitation 
for renewal was for the jury. American Can Co. vs. Agricul- 
ee errr ee ree ee re een 

On the question of avoidance for procuring additional insurance with- 
out authority, evidence was sufficient to justify submission to 
the jury. Reliance Ins. Co. of Phila. vs. Dalton (Tex.).......... 

Court properly submitted to jury question whether notice had been 
properly mailed. O’Donnell vs. Ridgley Protective Ass’n (Neb.). 

Question of payment of premiums was for the jury. Rousseau vs. 
Brotherhood of American Yeomen (MiICh.).......eseeeceeeeeeuee 

Whether insured made false statements as to value of automobile was 
for the jury. Farber vs. American Automobile Ins. Co. (Mo.)... 

Burden was on insurer to prove that new occupation of insured was 
more hazardous, Constantino vs. Massachusetts Accident Co. 
CED Rasy .ccy'c.us sews sere ceed -s.6e sed 66. CkK EES Coe WEEKES OES b sdtin ws 

Misrepresentations not material where accident for which he received 
indemnity was in no way connected with the one causing his 
death. Rathman vs. New Amsterdam Casualty Co. (Mich.).... 

Upon the evidence adduced, the plaintiff was entitled to have the 
court submit to the jury the issue of fact as to whether the 
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accidental injury or a pre-existing ailment was the proximate 
cause of death. Hall vs. General Accident Assur. Corporation, 
Bees CGD. vccdrncades nee Cenc dceesindtecesesenienses ceoxkesss 
Question of cause of death is for the jury where no one witnessed it. 
Order of United Commercial Travelers vs. Simpson (Tex.)...... 
While it was extraordinary that plaintiff should have minimized his 
assets, the existence of this reserve stock was a question of fact 
for the jury. Silverstone vs. London Assur. Corp.—Silverstone 
vs. Northern Assur. Co., Ltd., of London—Silverstone vs. Sov- 
ereign Fire. Aasur: Co. of Can. (MIGR.) .ncccccccccscscsececcuces 
Question of forfeiture is for the jury. Question of vexatious delay is 
for jury only when an inference can be drawn that the refusal 
was unjustifiable and vexatious. Jaggi vs. Prudential Ins. Co. 
OR BURR. GORGE oi ns.ciecbnes ces cneeecdseatdeeken so ersadsene tase 
Whether insured filed proof of loss as required by policy and whether, 
if not, the default was waived was for the jury. Fidelity-Phenix 


; Fire Ins. Co. vs. Sadau (TexX.) ..cceersccccseccgesssvcvecseses 
Question whether insurers vexatiously delayed paying loss was for the 
jury. Non-Royalty Shoe Co. vs: Phoenix Assur. Co. (Mo.)....... 
Whether company waived its rights to declare a forfeiture was for the 

jury. Continental Aid Ass’n vs. Stunt (Ga.)......ceeeeeeees 
$ Question of loss of certain articles held for jury. Orlando vs. Great 
store Cate Cav, Ce. Wadlec ct iccrtic cn eb eee ee iteeeet eV tseansenes 


(669) Where the defense was: misrepresentations as to the health of insured, 
it was proper for the court to modify instructions requested by 
the defendant, hypothetically, directing a verdict for it. by 
adding thereto, ‘unless the jury found that the defendant waived 
the truth of the misrepresentation.” Schuler vs. Metropolitan 
Life Tre, COs. (MO) cocvcccccccccedcccpoccecceseveceo’ vieteece 

Where property is separated into different classes, it is. error to submit 
the case to the jury as though the whole insurance were a unit. 
Fager et al. vs. Commercial Union Assur. Co. (Mo.). 

On. the facts stated the charges were as favorable to defendant. as ‘tt 
could ask. Keen vs. Continental Cas. Co. (Towa)..........50+. 


(672) Where life policy for a fixed amount provided that it should be’ paid 
in annual instalments, a judgment, providing for payment of 
instalments already due, and requiring payment of instalments 
to become due, is not defective as a judgment for money before 
it hecomes due. Central Life Tns. Co. vs: Roberts (Ky.)........ 

The measure of damages is the amount of the payments to which 
plaintiff is entitled under the contract. American Natl. Ins, 
CO WH WOO (betel ccc cccertercces ccccepebssccoecssesuciceecs 

(675) Action on an accident policy” for’ "35, 000: fee of $2, 000 excessive and 

will be reduced to $F00. Maryland Cas. Co, vs. Maloney (Ark.). 


XIX. Reinsurance. 


(684) Defendant company having agreed to assume all liabilities of issuing 
company, it is liable on certificate. Runbeck vs. Farmers’ & 
Beer Bits TR. Coe CAE s ccc kesccdp re tecvecwds semeneeucess 
(686) Reinsurance. Company was not in default for not accounting for 
matters involved subsequent to suit until expiration of two 
years. Audit company had to make an accounting beyond five- 
year period. Poe et al. vs. Munich Reinsurance Co. (Md,)...... 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS. 


(689) Act approved April 24, 1911, relating to fraternal benefit insurance, 
did not apply to, or affect, a contract issued before its enactment. 
Slaughter vs. Grand Lodge et al. (Ala.)..... Hi wihce «chee waco ‘ 


(694) Where by-laws in application provide that applicant shall not Seems 
a member until his medical examination is approved by the chief 
medical officer and the applicant dies before such examination 
reaches tne officer, its subsequent approval by him in ignorance 
of such death creates no liability against the association. 
Erickson vs. Brotherhood of Locomotive Firemen and — 
CA. GHIBEL). 6d 0-0 cee Cwepeeeecheceads ome teawesc a Caksetaeene 

Member may, by acquiescence in the result, lose membership w hether 
proceedings be legal or not. Stolorow et al. vs. National Council 
Knights and Ladies of Security (Minn:).......cccccccsccccccces 


(695) By-law providing that local officers shall be considered as agents of 
the members, is valid. Hartman et al. vs. National Council of 
Knights and Ladies of Security (Ore.).............. ee sewe sees 
(696) Fraternal society under certain statute was not authorized to issue a 
certificate providing for the payment of a specified sum to the 
holder thereof, ete. Kirk vs. Fraternal Aid Ass’n (Kan.) ........ 
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THE CONTRACT IN GENERAL. 


A contract of insurance between a corporation organized in a sister 
state and insured makes the law of the sister state a part of the 
contract as if written therein. Statute of sister state declaring a 
change in by-laws shall not be effective unless attached to cer- 
tificate, and unless so attached shall not be received in evidence, 
does not establish a rule of evidence, but goes to the very essence 
of the contract, defining what is and what is not a valid con- 
tract. Supreme Council Catholic Knights of America vs. 
Logsdon et al. (Imd.) .cccccccccccecsvccvcccccccccccserses eescce 

Right of Canadian fraternal society to increase rate of assessments 
is controlled by law of Canada. McClement vs. pares Court, 
BG We GR Poon 6.606 sce eee ease OAH ESTERS AROSE DWH Oe OBOE 

In an action on a seni issued by an Illinois society, the ‘laws of 
that state govern the rights of the party. Anderson vs. Royal 
LiCaBue (MIND.) . oc cccccsccsccccesnvevscccvvessvessecssevevece 

The contract entered into between a fraternal benefit society and 
applicants for membership therein is made up of the application, 
the certificate of membership, and the by-laws. Daffron et al. 
vs. Modern Woodmen of America (MO.) ...cceeeeeeeees coccces 

Valid and effective provisions of the charter and the by-laws of a 
fraternal beneficiary association are to be read into its —— 


contract. Slaughter vs. Grand Lodge et al. (Ala.)..... eoceccces 
Constitution and by-laws are an essential and integral part of “every 
certificate. Supreme Lodge of Fraternal Brotherhood vs. Price 


eR sr ee re eT CC Pee Te ree Te ore eee 
Valid and effective provisions of the charter and the by-laws of a 
fraternal beneficiary association are to be read into its policy 
contract. Slaughter vs. Grand Lodge et al. (Ala.)..........-+6. 
The contract entered into between a fraternal benefit society and 
applicants for membership therein is made up of the application, 
the certificate of membership. and the by-laws. Daffron et al. 
vs. Modern Woodmen of America (MO0.) ...ccccccccccsccccceces 
Officers elected by members of fraternal benefit societies merely to 
insure the due observance of by-laws by members and lodges 
have no power to alter such of the by-laws as, by affecting the 
substance of the contract between the society and a member, are 
in the nature of property rights. as by admitting to membership 
an applicant ineligible under the by-laws on account of age. 
Daffron et al. vs. Modern Woodmen of America (Mo.).......... 
A by-law subsequently adopted which declared that no benefit should 
be paid on the death of a member committing suicide, precludes 
recovery on suicide by a member. Dessauer vs. Supreme Tent 
of Knights of Maccahees of the World (Mo.).......... ceseee 
Plaintiffs were entitled to a paid-up policy on demand “therefor at ‘any 
time after three years from the first payment thereon and to 
the amount of as many twentieths of $1,000 as were the 
years the policy had been in force. Tt is not the policy of the 
law to compel a party to continue making payments for a term 
of years under contract where by reason of changed conditions 
either the amount for which such payments should he made 
or the effect of payments is in dispute. In order to determine 
the rights of the parties it is proper to look to the by-laws of 
the association and the application, and that, so construing the 
contract, the plaintiff is hound by the new law; there being 
no claim that it was not reasonable and necessary to the ac- 
complishment of the purposes of the association. Moore et al. 
vs. Life & Annuity Ass’n (Kan.).......... 
Holder had no vested right, preventing the association from raising 
the assessment to such a rate as would pay death claims. 
Member not entitled to rescind contract to recover back sums 
because of increase in assessments. Thomas vs. Knights of 
Maccabees of the World (Wash.). Sede beverers 
A person who is a member of a labor union. at ‘time “its by- laws are 
changed, where he pays his dues thereafter and remains a mem- 
ber, is presumed to have consented to such ee 


Niemyjski va. Schlesinger (N. Y.).......-eeecees eae 
Right to a paid-up policy is not affected “by repeal or by- law. "Bass 
vs. Life & Annuity Ass’n (Kan.)..... ERVEDD ECE CO CORTE CHR OS dee 


Statute declaring that no misrepresentation shall be material unless 
it shall affect the risk, is by section 7109 declared not applicable 
to fraternal insurers, and misrepresentation by member as to his 
age and occupation would bar recovery on the policy. Hartmann 
vs. National Council of Knights and Ladies of Security (Mo.).. 

The law is that the statements and answers made by one applying for 
membership in a fraternal benefit association are warranties 
the untruth of which precludes such applicant or his beneficiaries 
from taking any rights under the certificate of membership. 
Daffron et al. vs. Modern Woodmen of America (Mo.).......... 

False statement will avoid the certificate in the absence of waiver. 
Tonle Council, Knights and Ladies of Security, vs. Owen 
¢ Ri vwessveccrsdebeee 
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Statement that applicant for insurance had never been rejected is 
shown to be false by proof that fraternal insurance order or its 
physician had rejected the applicant. Kribs vs. United Order of 
POTORCOTS, CHAO) © cciccvcdesscber sheer var eekenenceteeeeee reenanns 

Provision requiring that member must he initiated, does not require 
that a person shall be initiated to become a member, but he be- 
comes a member by heing obligated. Fisher vs. Supreme Lodge 
Knights and Ladies of Homor (MO.)......ceeeeseeeeecseeeees ‘ 

False statements subsequently written by physician could not be treated 
as a breach of warranty. Kribs vs. United Order of Foresters. 
CEROND: 4 a HN CREEK DEKE SD FEESCMAEEN SES S5E SNS AKERE CEN CORR CERES OSES ee 

Plaintiffs were entitled to a paid-up policy on demand therefor at any 
time after three years from the first payment thereon and to 
the amount of as many twentieths of $1,000 as were the 
years the policy had been in force. Tt is not the policy of the 
law to compel a party to continue making payments for a term 
of years under contract where by reason of changed conditions 
either the amount for which such payments should be made 
or the effect of payments is in dispute. In order to determine 
the rights of the parties it is proper to look to the by-laws of 
the association and the application, and that, so construing the 
contract, the plaintiff is hound by the new law; there being 
no claim that it was not reasonable and necessary to the ac- 
complishment of the purposes of the association. Moore et al. 


ve Life & ANBUMS ASW CRAB Peccckcicéuccccccscesreccessces 

Adopted child was a proper beneficiary, but in any case the by- law 
relating to same was waived. Anderson vs. Royal League 
(Minn.) 


Statements printed on back of certificate have the same effect as though 
incorporated therein. Bass vs. Life & Annuity Ass’n (Kan.). 
There is nothing in the contract, constitution, by-laws or statute con- 

trolling, its organization, prohibiting such assignment or change 
of ben®ficiaries. Chambers vs. Great State Council, I. O. R. M. 
OCWe. WR cciccka vt citer cicencancevansnereraeneracensenekeconnuas 
Assignment indorsed on policy of insurance sued on is not testamentary 
in character. Chambers vs. Great State Council, I. O. R. M. 
CWRe. BOD cea Seater etd acd.ctens teens Cier eee cere ruc Whatua 
Where the insurer brings an action to cancel contract for false warranty 
and insured shows that he made same in good faith without in- 
tent to defraud, court may require return of premiums as a 
condition to the cancellation of the contract. National Council 
of Knights and Ladies of Security vs. Garber (Minn.).. 


DUES AND ASSESSMENTS. 


Premiums paid by insured constitute the consideration on his part and 
the risk of incurring liability assumed by insurer constitutes 
consideration on his part. National Council of Knights and 
Ladies of Security va. Garber (MINA. ) 20sec ccccccceccccesccvcses 

Contract is rendered void by intentional fraud on part of insurer who 
is not entitled to return of premiums. National Council of 
Knights and Ladies of Security vs. Garber (Minn.)........... eae 

A member of a fraternal benefit association who pays for a number of 
years increased assessments not authorized by law is not estopped 
from refusing to pay another assessment, nor need he tender the 
amount originally stipulated for. Supreme Council Catholic 
Knights of America vs. Logsdon et al. (Ind.)........ detassoue 

There was a distinct appropriation and setting apart of the requisite 
sum amounting to due payment of assured’s assessments. aoe 
of the Maccabees of the World vs. Parsons (Tex.)......... ° 

Contract is rendered void by intentional fraud on part of insurer. who 
is not entitled to return of premiums. National Council of 
Knights and Ladies of Security vs Garber (Minn.)..........e0¢- 

The fact that assured, the record keeper of a local tent, was in arrears 
to the local tent at his death does not render his policies void 
because of an obligation taken by assured. Knights of the 
Maccabees of the World vs. Parsons (Tex.) 

Policy was not forfeited by the member’s temporary sojourn in Panama. 
Laue vs. Grand Fraternity (Tenn.) 


FORFEITURE OR SUSPENSION. 


Failure of a member of a fraternal benefit association to pay an assess- 
ment not legally impose@ cannot work a forfeiture of the 
certificate. Supreme Council Catholic Knights of America: vs. 
LGGSEGN Ch Gh Cenc cccus ss Ceecencbees deativesedctecockacdee 


The practice of an association allowing a member to pay his dues, 
after a delinquency of sixty days. without a health certificate, 
such a payment thereof by another, previously authorized by the 
member, when he was in good health. was valid, and of the 
same effect as if made when due, though at the time of the 
payment the member was unconscious from an injury from which 
he thereafter died. Watkins vs. Brotherhood of American 
Yeomen (Mo.) .....0-.- 
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Strict forfeiture for default could not be enforced. Moran vs. Knights 
OF COMMMMDES CUTRR) ovo cvvcccrecrrestoveesrereceseecscopeceece 
Where fraternal order wrongfully declared certificates forfeited, the 
tender of such dues as they become due until the death of mem- 
ber kept his rights alive. Laue vs. Grand Fraternity (Tenn.).... 
Knowledge of local branch of fraternal insurer that member was en- 
gaged in a prohibited occupation is not binding on insurer. 
Hartmann vs. National Council of Knights and Ladies of 
Security CS 56550 eo.b 6d see CECORRCUA OSD ROE he he Owen ee 
Applicant is chargeable with knowledge that no officer may offer him 
special privileges, as by waiving on hehalf of the society the 
age limit for new members. Tinless the acts of officers were 
done on behalf of the society. either under original authority 
or by ratification through notice, their conduct could not estop 
the society when they were acting without authority. Daffron 
et al. vs. Modern Woodmen of America (MO.).......++.+ neeses 
Statute relating to fraternal beneficiary associations limits “the au- 
thority of subordinate lodges to waive forfeitures. Such forfeiture 
is not waived, unless notice of the breach of contract is brought 
to the knowledge of the Supreme Lodge. To entitle a beneficiary 
association to claim a forfeiture of a certificate and to avoid the 
charge of having waived the same, it must pay back all 
premiums received after the forfeiture arose. Thompson vs. 
Modern Brotherhood of America (MO.)......cccceescrecvecsece 
That fraternal association’s method of conducting its business shall 
constitute a waiver of by-laws as to suspension of member for 
nonpayment of dues within a month. and reinstatement only on 
a health certificate if not paid within sixty days, it is not 
necessary that an insured member shall have known thereof. 
Watkins vs. Brotherhood of American Yeomen (Mo0.)........+++-- 
Insurer is bound to inform itself respecting its rights within reasonable 
time or to be deemed to have waived such rights. Moran vs. 
PRAMES HC COMMER COUR e005 0:6 dice cape ede cas 60,00 8.8e ee wee 
Order is charged with knowledge of former application made by insured 
and is estopped to plead breach of warranty. Supreme Tribe of 
Ben Hur vs. Owens et al. (Okla.) 
Conduct of company in retaining belated payments, without condition, 
and continued assessments and retention of payments, without 
condition, waived the provisibn concerning reinstatement while 
in good health. Modern Brotherhood of America Lodge _ vs. 
CP: “SOMMD . 5 op 5b ao Ow Ek ok OE CORD CORE oO CR URE R ORR OSS 
Member will be deemed to be in good standing for such reasonable time 
after an assessment is uelinqguent as has heretofore customarily 
been allowed him in which to pay such dues. Head Camp, 
Pacifie Jurisdiction, Woodmen of the World vs. Bohanna (Colo.). 
Insured was suspended without affirmative or adjudicatory act. Notice 
to officer of local camp could not operate to change the terms 
of contract or relieve the forfeiture. Sovereign Camp, Wood- 
men of the World, vs. Shaw et al. (Ga.) 
Neither the president of the fraternity nor its grand secretary had 
any authority to suspend a member or discontinue the acceptance 
of his dues. Laue vs, Grand Fraternity (Tenn.)..........esse0% 
Insured was suspended without affirmative or adjudicatory act. Notice 
to officer of local camp could not operate to change the terms 
of contract or relieve the forfeiture. Sovereign Camp, Wood- 
SR GE Vd: WOIG, VO, DAW: SE Mi EGG) iii vs ccncovcccvessicveces 
By-law providing that a member suspended for nonpayment shall be 
reinstated only when in good health, and that payment of arrear- 
ages shall be considered a warranty of good health, is valid. 
Hartman et al. vs. National Council of Knights and Ladies of 
WOCRTEY LOG) civivedcvecvovser«s Ripe Veh soreles pitiek Heewenee 


Acceptance by local officers of a payment of arrearages of a suspended 
member, with knowledge that member was at that time sick, does 
not waive the provision of the by-laws and reinstate the member. 
Hartman et al, vs. National Council of Knights and Ladies of 
BOGUT CQO) co wcevccnccvensosercesevevdcrecessenveseecscoee 


BENEFICIARIES AND BENEFITS. 


A creditor has insurable interest in the life of his debtor. Chambers 
vs. Great State Council, I. O. R. M. (CW. Va)... cece eeeeceee 

The word “family,” in its ordinary and primary sense, signifies ‘a 
collective body of persons who live in one home under one head 
or management; that, although the member was not the head of 
the family and although plaintiff was not dependent upon him, 
they were members of the same family; and plaintiff may re- 
cover thereon. Peterson vs. Nations! Council of Knights and 
Ladies of Security (Mo.).......... CP e reece eeenseresvcssoses 

The plaintiff was a proper beneficiary, as “one ‘ot “the family of the 
deceased member. Anderson vs. Royal League (Minn.)........ 

Adopted child was a proper beneficiary, but in any case the ‘by-la 
relating to same was waived. Anderson vs. Royal League 

CMIMM.) .cccccccccvecvcsvcccceses FL ea ee Ce ne 
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On member’s death proceeds of policy passes without any regard to 
any will to his surviving wife, or, if no ae wife, to his 
children. Haberly vs. Haherly (Cal.)......ccccseececeeees 

Unless restricteu by statute, charter or by-laws or. contract of insurance, 
the insured has the right to change the beneficiary without con- 
sent of the then named beneficiary. Slaughter vs. Grand Lodge 
ON A. Ces Kann etagcarksnttnidiccanciods vebbudces meen cease 

While a beneficiary may not have a ‘Vested ‘interest, ‘such beneficiary 
is not an entire stranger to the contract, and if a third person 
by false and malicious defamation of the beneficiary fraudulently 
induces the member to change the certificate and appoints such 
person as the new beneficiary, it will furnish a basis for an action 
for damages. MICRO!) WR BAWEIOY UGRi) «oc vccccdcincccesoveses 

Unless there is some controlling provision of law or of contract to the 
contrary, the beneficiary named in certificates of fraternal bene- 
fit associations has no vested interest therein until the happening 
of the contingency of which the insurance is payable, but may 
invoke judicial action to adjudge the want of mental capacity 


of insured. Slaughter vs. Grand Lodge et al. (Ala.).......... 
Adopted child was a proper beneficiary, but in any case the by- law 

relating to same was waived. Anderson vs. Royal League 

CORT . o.b.0n 680 tabs chek CAN RECeLKO Rew TERR Eee aeRE eee ees CaReeedes 


Interpleauer was not a waiver of the requirements in respect to a 
change of beneficiaries. Supreme Lodge of Fraternal Brotherhood 
Vi. Pee. G8. Oh. CGE Re ans dances wacsdcetaceasececearenesunuan 
Where railroad company permitted public to use stile over its fence in 
passing to and from its station for a long time, it had licensed 
such use, and one who was killed when he fell from the stile 
was not violating the law within a provision of an accident 
policy. Johnson et al. vs. Hawkeye Commercial Men’s Ass’n 
CIOMES chcvcdcccnd cthus Kir KOE C ODE MOORES MERE EERSERRSENSER EES 
The term “abortion,” as used in a policy exempting the insurer from 
payment of all claims resulting from such, means intentional 
causing of a “miscarriage,’”’” which means failure of a woman 
from causes beyond her control to carry a fetus to maturity. 
Flory vs. Supreme Tribe of Ben Hur, Inc, (Neb.).......-.seeeees 
In order to make good defense that fraternal policyholder met death 
while engaged in combat or in consequence of violation of law, 
it was necessary that his death should follow as a natural and 
legitimate effect of the violation. Under a provision of the con- 
stitution and by-laws of a benefit society providing for benefits 
if death occurred while insured was violating the law, the 
member was not violating the law in assaulting person by whom 
he was killed and the certificate was not avoided if the member 
at the time was of unsound mind and not responsible for his act. 
Howle vs. Eminent Household of Columbian Woodmen (Ark.).. 
Held that the suicide statute was substantive law and not merely a 
statute of procedure. Schmidt et al, vs. Supreme Court, United 
Opder CF Pareatere CHG?  caccncatanverdsbctrees cee eekeh ures 
Where fraternal benefit association denied liability on a certificate 
on the ground that person named in the certificate never became 
a member of the association, it was not essential to a case on 
the certificate to show that proof of death had been made. 
Fisher vs. Supreme Lodge Knights and Ladies of Honor (Mo.). 
Failure of beneficiary to serve notice within prescribed time due to 
misaddressing notice to Chicago instead of Columbus will de- 
feat recovery. Order of United Commercial Travelers of America 
VE... FIORE, (COMAD cp ccccrccnciees veg regsKecckadtsedetcea muenveRee 
Insurer who unconditionally denies all liability waives a condition in 
policy requiring proofs of death. Moran vs. Knights of Colum- 
DOS CUBR) cc cecccceccccdcesepiententanseen 5c tases Bese eo Ke ¢ 
Where a benefit association certificate agrees to pay $2,000. only if 
insured lives out his expectancy of life. and states the amount 
due him if he dies during the first year, which he does, such 
amount only is _ recoverable. Watkins vs. Brotherhood of 
American Yeomen (MO.)...ccsscccvcccccccvcccscccccsccccccccce 
Where there are two claimants to a fund rendering it ‘fmpossible to give 
all to one claimant, the district court has power to make an 
cquitable division. Hagar vs. Grand Lodge, A. O. U. W., of 
PEOMOS OF. GR CHROME in cic eGs cos CadekcennecKsterseeeenant + eeheedie 
Unless the certificate in terms, or as impressed by statute or valid 
regulations or provisions of the association otherwise provides, 
the insured has no property right under his certificate, so that 
nothing passes thereby to his estate at his death. Slaughter vs. 
Grand EaGee ot Ol. CRs) ccc cccesciccvcscscces ésueadeaas anes 
Evidence as to falsity of statements as to age, held not to require re- 
versal of judgment for defendant. Fraternal Aid Ass’n vs. 
Collier (Col0.) ..cccccccccvcccece Coc eesecedececereseoeccesseeee 


ACTIONS FOR BENEFITS. 


Where an accident certificate required the association to pay the bene- 
ficiary the proceeds of an assessment on each member in good 
standing, the remedy of the beneficiary is by suit in equity, and 
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the association is not entitled to have said suit transferred to the 
law calendar and tried by a jury. Johnson et al. vs. Hawkeye 
Commercial Men’s Ass’n (1OW8)......5- see eeeeeeeeeee cacenees 


(807) Where contract is rendered void if death results from use of intoxicat- 
ing liquors. a return or tender of premiums is not a pre- 
requisite of a defense to a suit on the policy, the termination of 
the policy and its breach being simultaneous. Modern Wood- 
men of America V8. Young (INd.)...cccces sccccccccccccscccvces 


(816) Bill was deficient where it failed to set forth the date of certificate, 
provisions of the charter and by-laws, etc. Upon a bill against 

a fraternal beneficiary association, not showing that the insured 

had the right to change the beneficiary, and not disclosing any 

right of the heir under the certificate, the original beneficiary, 

who was also the sole heir of the insured, had no right against 

the association. Slaughter vs. Grand Lodge et al. (Ala.)........ 
Where the reasons for which it was alleged that decedent was expelled 
from membership were fully set out in the answer, the expulsion 

was sufficiently pleaded as a defense, and a refusal to allow proof 

on the point was error. Raab et al. vs. National Slavonic Soc. 

OE Ge We B. Be. CH Widiggg 05660600. cacceciiecsecenes «6 avaresacces 

In this action to recover on a beneficiary certificate it is held there was 
no departure in pleading. Rosenthal vs, Supreme Ruling of 
Fraternal Mystic Circle (Minn.) .....cccccccccccsseccccesescecs 
Rescission of contract for violation must he accompanied by return of 
premiums received after the breach. Modern Woodmen of 
America v8. Young (1nd.)..cccccccccccccccccscccscccevesesccces 
Defense of breach of condition subsequent is affirmative, requiring 
strict proof. Gilkey vs. Sovereign Camp of Woodmen of the 
WHOTTE CHEAT.) oo o.0.6.5.0.0 0.050 0:00:05 0:0:66.050 500.5100 5.0s Keser neseornesoes 
Question whether plaintiff was the real party in interest was not 
properly raised. Moran vs. Knights of Columbus (Utah)...... 

Plea alleging the condition that the constitution shall be part of the 
contract without alleging that its contents were plainly expressed 

in policy was bad. Brotherhood of Locomotive Firemen & En- 
Ce SS eet eee ee eee ro er ee 


(817) A beneficiary under a fraternal benefit certificate establishes a prima 
facie case by introducing the certificate proving the death of the 
insured, and that all assessments and dues were paid, and the 
burden was then on the society to prove that the insured com- 
mitted suicide. Castens vs. Supreme Lodge Knights and Ladies 
OF HONOr (BM0.) cccccsessrvcccvcenvsesverercevscevesssevvecece 

The issuance to a person by a fraternal benefit association of a benefit 
certificate is prima facie evidence of his membership and the 
burden is on it to establish the contrary to defeat a recovery 
on the certificate. Fisher vs. Supreme Lodge Knights and 
EMGIGE CE TROROE CTO) ccc viccccwscccccecesvesecuccnesevepespocse 

Where defense was that insured was shot in violation of law, defendant 
should have shown not only a violent death at the hand of 
another, but also that the killing was done by such other in self- 
defense. Gilkey vs. Sovereign Camp of Woodmen of the World. 
aD). ip i gteo:b ibid Wo 3 6 Ad oP ee Oa ee land bare eRe e Ride ers Ook BREWED 

Burden of proving waiver is upon him who affirms the fact of waiver. 
Chambers vs. Great State Council, I. O. R. M. (W. Va.)........ 


(818) Document purporting to be proofs of death, submitted to insurer on 
behalf of insured’s father by local council, was properly excluded. 

Moran vs. Knights of Columbus (Utah)......ccccsccssscesveces 

Issue for jury was whether or not the insurer had in fact suicided. 
Proofs of death were admitted merely as evidence on that point. 

Evidence tending to show the spirits, health and domestic 

relations of the insured just prior to his death was properly 

a oe Messergmith vs. Supreme Lodge, Knights of Pythias 

Certificate may be received in evidence without offer of application, etc. 


ee vs. National Council of Knights and Ladies of Security 
Perera rer RT Chee eT Ee ERT eT ey ee ee 


(819) The trial court properly dismissed the action on the ground that the 
evidence showed conclusively that plaintiff was not entitled to 
recover. Silverstein vs. Knights and Ladies of Security (Minn.). 

Evidence held sufficient to warrant a finding that when insured joined 
the association he was over forty-five years old, the age limit 
or se Daffron et al. ve. Modern Woodmen of America 

OD.) soos cove 

It was held to show that Supreme Lodge had knowledge that assured 
was engaged in a prohibited occupation and it is not the policy 
of the law to aid the forfeiture of a right. Thompson vs. Modern 
So, eee, Be ere eee eer ore 

Burden of proving waiver is upon him who affirms the fact of waiver. 
Chambers vs. Great State Council, I. O. R. M. (W. Va.)........ 

Evidence held to authorize a finding that assured was dead. It is not 
necessary that evidence conclusively show the death of assured. 
Knights of the Maccabees of the World vs. Parsons (Tex.)... 
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(821) Amount of dues tendered on policy which was kept alive by such 
tender should be deducted from the amount recoverabie. Laue 
ve. GranG Fraternity (TOMB) ov ccccccnscccvepecccececevesséeace 

(825) Whether insured was killed in self-defense by one upon whom he was 
making an illegal assault held for the jury. Gilkey vs. 
Sovereign Camp of Woodmen of the World (Kan.).......... esee 

There was a false statement of material fact, requiring a directed 
verdict for defendant. Timlin vs. American Patriots (Pa.).... 
If the fact of death occurring while violating state’s laws is admitted, 
question is one of law, but if the facts are denied or disputed 
the question is one of fact and was for the jury. Bounds et al. 
vs. Sovereign Camp of Woodmen of the World (S. C.).......... 
Held on the facts stated evidence sufficient to justify its submission to 
the jury and supports the verdict. Messersmith vs. Supreme 


Lodge, Mmignts of Pythiad. CH: Di). vc icccccwesceuccesscesgeasecuce 
Issues as to suicide properly submitted to jury. Moran vs. Knights 
GF COMMMPUS CUBR) « cccccosecccrvwocrnccevcscee stcrcovedeseees . 


Where there is a conflict in the evidence it is a question of fact for the 
jury. National Council, Knights and Ladies of Security, vs. 


Owe CORIB) as ccvccnenccecavedackccdcvstevcendceuhuccseus cece 
Conflicting evidence was for the jury. Head Camp, Pacific Jurisdic- 
tion. Woodmen of the World vs. Bohanna (Colo.) .......eeeee0- 


(826) Charge that if husband did not sign the application. but his name 
was signed by some other person. and he adopted it as his own, 
his act had the effect of ratifving the signature as if written 
with his own hand, was not erroneous. Fisher vs. Supreme 
Lodge Knights and Ladies of Honor (MO.)..........eeeeeee8 ae 

Instruction calculated to mislead the jury properly refused. Brother- 
hood of Locomotive Firemen & Engineers vs. Milner (Ala.).... 

(828) Both beneficiaries were claimants for the same fund and their issues 
were framed on that hypothesis, and it was error to award judg- 
ment on both certificates. Hagar vs. Grand Lodge, A. O. U. W., 
OF TEA, 60 OE CRORE cc cae eaitnnawenesidexvencdearetucnsees 

The fact that no means have been provided for enabling an incorpo- 
rated fraternal beneficiary society to respond to a money de- 
mand does not make it immune from lability nor judgment. 
Bass vs. Life & Annuity Ass’n (Kan.).......ceceeeeees ieennaees 
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